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WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C
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Trust, Security
Agreement and Fixture

Filing dated August 19,
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Clerk of the County
Commission of

Pleasants County

August 19, 2010 Book 143

Page 556

Agreement and Lease

dated August 19, 2010
Clerk of the County
Commission of
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August 19, 2010 Book 280

Page 115

Deed and Assignment Clerk of the County
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August 18, 2010 Book 280

Page 105
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Page 108
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ARTICLE 12

COUNTY AND MUNICIPAL DEVELOPMENT AUTHORITIES

Establishment authorized; name; exceptions.
Purposes.
Management and control of county authority vested in board; appointment
and terms of members; vacancies; removal of members.

7—12—3a. Management and control of municipal authority vested in board; appoint
ment and terms of members; vacancies; removal of members.

Qualifications of members.

Compensation of members; expenses; recusal of member from voting where

conflict of interest involved.

Authority to be a public corporation.
Powers generally.
Findings respecting necessity for exercise of right of eminent domain; autho

rization to exercise right of eminent domain.

7—12—8. Incurring indebtedness; rights of creditors.

7-12—9. Agreements in connection with obtaining funds.

7—i 2L9a. Joint undertakings by county development authorities.

7-12—10. Property, bonds and obligations of authority exempt from taxation.

7—12—11. Participation and appropriations authorized; transfers and conveyances of

property.
7—12—12. Contributions by county commissions, municipalities and others; funds and

accounts reports audit and examination of books records and accounts

7—12—13. Sale or lease of property; reversion of assets upon dissolution.

~ 7—12—14. Employees to be covered by workers’ compensation.
7—12—15. Liberal construction of article.

7—12—16 Provisions severable

§ 7—12—1 Establishment authorized, name, exceptions

Except as hereinafter provided, the governing body of every municipality and

the county commission of every county is hereby authorized to create and

establish a public agency to be known as a development authority The name

~
of the authority shall contain the words development authority together with

~ the designation of the municipality or the county within which such authority is

~hitended to operate. Nothing in this article contained, however, shall be

~çonstrued as permitting the governing body of any municipality or county

~commission of any county in which there exists, on the date on which this

~artic1e becomes effective, one or more public development authorities, corpora

~on•s or commissions, organized and existing pursuant to an act or acts of the

egislature, either local or general, and performing substantially the same or

imilar functions as the development authorities herein authorized, to create

.

d establish such a development authority until such time as all such other

ublic development authorities, corporations and commissions cease opera

IOns in such municipality or county: Provided, That nothing herein shall be

pnstrued to prohibit the creation and establishment of a municipal develop
I~1ent authority when a county or regional development authority exists, and

fly municipal development authority shall have the exclusive right to exercise
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§ 7—12—1 COUNTY COMMISSIONS & OFFICERS

its powers granted pursuant to this article within the boundaries of the
municipality.

Acts 1963, c. 29; Acts 1986, c. 58.

Cross References

County commissions, authority to lease, sell or dispose of county, see § 7—1—3hh.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations ~284(1).
C.J.S. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(1).

§ 7—12—2. Purposes

The purposes for which the authority is created are to promote, develop md
advance the business prosperity and economic welfare of the municipality or

county for which it is created, its citizens and its industrial complex; to

encourage and assist through loans, investments or other business transactions

in the locating of new business and industry within the municipality or county
and to rehabilitate and assist existing businesses and industries therein~ to

stimulate and promote the expansion of all kinds of business and industrial

activity which will tend to advance business and industrial development and

maintain the economic stability of the municipality or county provide maxi

mum opportunities for employment, encourage thrift, and improve the stan

dard of living of the citizens of the county; to cooperate and act in conjunction
with other organizations, federal, state or local, in the promotion and advance

ment of industrial, commercial, agricultural, and recreational development
within the municipality or county; and to furnish money and credit, land az

industrial sites, technical assistance and such other aid as may be deemed

requisite to approved and deserving applicants for the promotion, developmer
and conduct of all kinds of business activity within the municipality or coi

Acts 1963, c. 29; Acts 1986, c. 58.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations €=‘284(l).
ci.s. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(1).

§ 7—12—3. Management and control of county authority vested in lr’~

appointment and terms of members; vacancies; rem9val
members

The management and control of a county authority, its property, operatiO
business and affairs shall be lodged in a board of not fewer than twelve i

more than twenty-one persons who shall be appointed by the county comfl

sion and be known as members of the authority. The county commission
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COUNTY & MUNICIPAL DEVELOPMENT AUTHORITIES § 7—12—3a

appoint one member to represent the county commission on the board and, for

each municipality located within the county, the county commission shall

appoint one member to represent the municipality. The city and town council

of each municipality located within the county shall submit to the county

commission the names of three persons, one of whom the county commission

shall appoint to be the municipality’s representative on the board. Other

members of the board shall be appointed by the county commission and shall

include representatives of business, industry and labor
.

The members of the

authority first appointed shall serve respectively for terms of one year, two

years and three years, divided equally or as nearly equal as possible between

these terms. Thereafter, members shall be appointed for terms of three years

each. A member may be reappointed for such additional term or terms as the

county commission may deem proper. If a member resigns, is removed or for

any other reason his membership terminates during his term of office, a

successor shall be appointed by the county commission to fill out the remainder

of his term. Members in office at the expiration of their respective terms shall

continue to serve until their successors have been appointed and have qualified.
The county commission may at any time remove any member of the board by
an order duly entered of record and may appoint a successor member for any

member so removed.

Other persons, firms, unincorporated associations, and corporations, who

reside, maintain offices, or have economic interests, as the case may be, in the

county, shall be eligible to participate in and request the county commission to

appoint members to the development authority as the said authority shall by its

bylaws provide.

Acts 1969, c. 29; Acts 1986, c. 58; Acts 2000, c. 71, eff. 90 days after March 11, 2000.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.
Westlaw Key Number Search: 104k22.

§ 7—12—3a. Management and control of municipal authority vested in

board; appointment and terms of members; vacancies; re

moval of members

The management and control of a municipal authority, its property, opera

tions, business and affairs shall be lodged in a board of not fewer than twelve

nor more than twenty-one persons who shall be appointed by the governing
k:: body and be known as members of the authority. One member of the authority

shall also be a member of the governing body appointed to represent it on the

board. Other members shall be appointed by the governing body and shall

include representatives of business, industry and labor. The members of the

authority first appointed shall serve respectively for terms of one year, two

Years and three years, divided equally or as nearly equal as possible between

these terms. Thereafter, members shall be appointed for terms of three years
~ach. A member may be reappointed for such additional term or terms as the

appointing agency may deem proper. If a member resigns, is removed or for
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§ 7—12—3a COUNTY COMMISSIONS & OFFICERS

any other reason his membership terminates during his term of office, a

successor shall be appointed by the appointing agency to fill out the remainder
of his term. Members in office at the expiration of their respective terms shall
continue to serve until their successors have been appointed and have qualified.
The appointing agency may at any time remove its appointed member of the

authority by an order duly entered of record or by other action appropriate for
such appointing agency and may appoint a successor member for any member

so removed.

In addition to the appointing agencies hereinbefore named, such other

persons, firms, unincorporated associations, and corporations, who reside,
maintain offices, or have economic interests, as the case may be, in the

municipality, are eligible to participate in and request the governing body to

appoint members to the development authority as the said authority by its

bylaws provides.

Acts 1986, c. 58.

Library References

Key Numbers Encyclopedias
Municipal Corporations €~284(1). C.J.S. Municipal Corporations § 967.
Westlaw Key Number Search: 268k284(l).

§ 7—12—4. Qualifications of members

(a) In addition to the appointing agencies as provided for in section three of

this article, such other persons, firms, unincorporated associations and corpo
rations, which reside or maintain offices in the county of the development
authority, are eligible to participate in and request the governing body to

appoint members to the development authority as the said authority by its

bylaws provides. Members can also be drawn from citizens of a county

contiguous to the county in which the county development authority is located

regardless of their state of residence.

(b) Any person employed by, owning an interest in, or otherwise associated

with a public utility company as defined in section two, article one, chapter
twenty-four of this code or bank as defined in section two, article one, chapter ~

thirty-one-a of this code may serve as a board member and shall not be

disqualified from serving as a board member because of conflict of interest .as

defined in section fifteen, article ten, chapter sixty-one of this code and shall

not be subject to prosecution under the provisions of said section when the

violation is created solely as a result of his or her relationship with the bank or

public utility. This member must recuse himself or herself from board partic
ipation regarding the conflicting issue as provided for in section five of this

article.

Acts 1963, c. 29; Acts 1986, c. 58; Acts 1995, c. 111, eff. 90 days after Feb. 20, 1995.

Library References

Key Numbers Municipal Corporations €~284(1).
Counties €~22.
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COUNTY & MUNICIPAL DEVELOPMENT AUTHORITIES § 7-12-7

Westlaw Key Number Searches: 104k22; C.J.S. Municipal Corporations § 967.

268k284(l).

EncycloPedias
C.J.S. Counties §~ 41 to 42.

§ 7—12—5. Compensation of members; expenses; recusal of member from

voting where conflict of interest involved

(a) No member of the authority shall receive any compensation, whether in

formal salary, per diem allowance or otherwise, in connection with his or her

services as such member. Each member shall, however, be entitled to reim

bursement by the authority for any necessary expenditures in connection with

the performance of his or her general duties as such member.

(b) Whenever a person associated with a public utility or bank as set out in

section four of this article has a conflict of interest between the board and that

public utility or bank, then he or she must recuse himself or herself from any

vote, discussion or other activity associated with the board or its members that

creates the conflict of interest.

Acts 1963, c. 29; Acts 1988, c. 29; Acts 1995, c. 111, eff. 90 days after Feb. 20, 1995.

§ 7—12—6. Authority to be a public corporation

The authority and the members thereof shall constitute and be a public
corporation under the name provided for in section one, and as such shall have

perpetual succession, may contract and be contracted with, sue and be sued,

plead and be pleaded, and have and use a common seal.

Acts 1963, c. 29.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations ~284(l).
C.J.S. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(l).

§ 7—12—7. Powers generally

The development authority is hereby given power and authority as follows:

(1) To make and adopt all necessary bylaws and rules for its organization and

operations not inconsistent with laws; (2) to elect its own officers, to appoint
committees and to employ and fix compensation for personnel necessary for its

operation; (3) to enter into contracts with any person, agency, governmental
department, firm or corporation, including both public and private corpora

tions, and generally to do any and all things necessary or convenient for the

purpose of promoting, developing and advancing the business prosperity and

economic welfare of the county in which it is intended to operate, its citizens

and industrial complex, including, without limiting any of the foregoing, the

construction of any building or structure for lease to the federal government or

any of its agencies or departments, and in connection therewith to prepare and

submit bids and negotiate with the federal government or such agencies or
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§ 7—12—7 COUNTY COMMISSIONS & OFFICERS

departments in accordance with plans and specifications and in the manner
and on the terms and conditions and subject to any requirements, regulations
rules and laws of the United States of America for the construction of said

buildings or structures and the leasing thereof to the federal government or

such agencies or departments; (4) to amend or supplement any contracts or

leases or to enter into new, additional or further contracts or leases upon such
terms and conditions, for such consideration and for such term of duration,
with or without option of renewal, as may be agreed upon by the authority and
such person, agency, governmental department, firm or corporation; (5) unless
otherwise provided for in, and subject to the provisions of, such contracts, or

leases, to operate, repair, manage, and maintain such buildings and structures
and provide adequate insurance of all types, and in connection with’ the

primary use thereof and incidental thereto to provide such services, such as

barber shops, newsstands, drugstores and restaurants, and to effectuate such
incidental purposes, grant leases, permits, concessions or other authorizations
to any person or persons, upon such terms and conditions, for such consider

ation and for such term of duration as may be agreed upon by the authority and

such person, agency, governmental department, firm or corporation; (6) to

delegate any authority given to it by law to any of its officers, committees,
agents or employees; (7) to apply for, receive and use grants-in-aid, donations
and contributions from any source or sources, and to accept and use bequests,
devises, gifts and donations from any person, firm or corporation; (8) to

acquire real property by gift, purchase, or construction, or in any other lawful
manner, and hold title thereto in its own name and to sell, lease or otherwise

dispose of all or part of such real property which it may own, either by contract

or at public auction, upon the approval by the board of directors of the

development authority; (9) to purchase or otherwise acquire, own, hold, sell,
lease and dispose of all or part of any personal property which it may own,

either by contract or at public auction; (10) pursuant to a determination by the

board that there exists a continuing need for programs to alleviate and prevent

unemployment within the county in which the authority is intended to operate
or aid in the rehabilitation of areas in said county which are underdeveloped,
decaying or otherwise economically depressed, and that moneys or funds of the:

authority are necessary therefor, to borrow money and execute and deliver the

authority s negotiable notes mortgage bonds other bonds debentures and

other evidences of indebtedness therefor, on such terms as the authority shaU~

determine, and give such security therefor as shall be requisite, including giying~
a mortgage or deed of trust on its real or personal property and facilities in~

connection with the issuance of mortgage bonds; (11) to raise funds by the,
issuance and sale of revenue bonds in the manner provided by the applicable
provisions of article sixteen chapter eight of this code it being hereby expressly
provided that a development authority created under this article is a govern

ing body within the definition of that term as used in said article sixteen ~

chapter eight of this code and (12) to expend its funds in the execution of the

powers and authority herein given, which expenditures, by the means autho-~
rized herein are hereby determined and declared as a matter of legislative’1
finding to be for a public purpose and use in the public interest and for the ~
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COUNTY & MUNICIPAL DEVELOPMENT AUTHORITIES § 7-12-7a

general welfare of the people of West Virginia, to alleviate and prevent econom

ic deterioration and to relieve the existing critical condition of unemployment
existing within the state.

The amendment of this section enacted in the year one thousand nine

hundred ninety eight is intended to clarify the intent of the Legislature as to

the manner in which an authority may sell lease or otherwise dispose of real

and personal property owned by an authority, and shall be retroactive to the

date of the prior enactment of this section.

Acts 1963, c. 29; Acts 1972, c. 25; Acts 1998, c. 105, eff. March 14, 1998.

Library References

Key Numbers Encyclopedias
Counties ~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations €~284(1).
C.J.S. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(i).

~. § 7—12—7a. Findings respecting necessity for exercise of right of eminent

domain; authorization to exercise right of eminent domain

(a) It is hereby found and determined by the legislature that in fulfilling their

prescribed purposes and exercising their powers, including the purpose of

promoting, developing and advancing the business prosperity and economic

welfare of the county for which created by acquiring lands and other real

property to be furnished by lease, sale or other disposition as industrial sites,

county development authorities are performing essential public purposes; that

~ the performance of such essential public purposes are frequently impeded,

~, unduly delayed, or wholly frustrated by imperfections in the title to essential

~ land and other real properties, by lost heirs or widely scattered owners of

~ undivided interests in essential lands and other real properties and by owners

~ of relatively small but essential parcels of a proposed land development site

~ who refuse to sell their land or other real property to the county; and, that the

exercise by county development authorities of the right of eminent domain

within the limitations herein provided is therefore necessary and appropriate to

~i: achieve the said public purposes of county development authorities.

~ (b) Any county development authority heretofore or hereafter created by a

county commission pursuant to the authority of this article is hereby authorized

and empowered to exercise the right of eminent domain if an order of such

~ county commission authorizing exercise of the right of eminent domain as to

any proposed acquisition is first made and entered and at least three fourths of

the entire tract has either been purchased optioned or is under contract to be

purchased Provided That prior to the issuance of the order by the county

commission, it shall hold a public hearing on the public necessity of the

exercise of eminent domain and shall cause a Class Illegal advertisement to be

~ published in accordance with the provisions of section two, article three,

F~ chapter fifty-nine, prior to the hearing: Provided, however, That a separate

~, hearing must be held and a separate order promulgated for each parcel over

which the authority wishes to exercise the power of eminent domain: Provided
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§ 7—12—7a COUNTY COMMISSIONS & OFFICERS

further, That the right of eminent domain shall not be exercised to acquire real

property which exceeds one fourth of any land development site proposed by
the county development authority, and the aforesaid order of a county commis..

sion shall specifically state the anticipated size of the entire site with respect to

which the exercise by a county development authority of the right of eminent
domain is authorized.

Acts 1978, c. 23.

Library References

Key Numbers Encyclopedias
Eminent Domain ~9. C.J.S. Eminent Domain § 24.
Westlaw Key Number Search: 148k9.

§ 7—12—8. Incurring indebtedness; rights of creditors

The authority may incur any proper indebtedness and issue any obligations
and give any security therefor which it may deem necessary or advisable in

connection with carrying out its purposes as hereinbefore mentioned. No

statutory limitation with respect to the nature, or amount, interest rate or

duration of indebtedness which may be incurred by municipalities or other

public bodies shall apply to indebtedness of the authority. No indebtedness of

any nature of the authority shall constitute an indebtedness of the governing
body of the municipality or county commission of the municipality or county in

which the commission is intended to operate or any municipality situated

therein, or a charge against any property of said county commission, munici

palities, or other appointing agencies. The rights of creditors of the authority
shall be solely against the authority as a corporate body and shall be satisfied

only out of property held by it in its corporate capacity.

Acts 1963, c. 29; Acts 1972, c. 25; Acts 1986, c. 58.

Library References

Key Numbers Encyclopedias
Counties ~149. C.J.S. Counties §~ 185, 187.

Municipal corporations ~858.
Westlaw Key Number Searches: 104k149;
268k858.

§ 7—12—9. Agreements in connection with obtaining funds

The authority may, in connection with obtaining funds for its purposes, e

into any agreement with any person, firm or corporation, including the fec

government; or any agency or subdivision thereof, containing such provisions,
covenants, terms and conditions as the authority may deem advisable.

Acts 1963, c. 29.

(a) The Legislature hereby finds and declares that the citizens of the state

would benefit from coordinated economic development efforts and that

encourage cooperation and coordination, county economic development
472
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COUNTY & MUNICIPAL DEVELOPMENT AUTHORITIES § 7—12—11

thorities should share in the tax revenues derived from joint programs regard
less of the county in which they are located.

(b) Any three or more county development authorities may contract to share

expenses for and revenues derived from joint economic development projects
within their respective geographic territories. Notwithstanding any other sec

tion of the code to the contraty, county development authorities may contract

to distribute on a pro rata basis proceeds derived from joint economic develop
inent projects.

(c) Each county development authority participating in a joint economic

~ development project contract must contribute at least fifteen thousand dollars

in cash to the project.

(d) In the event that a county development authority desires to withdraw

from participation, then the remaining participants may jointly choose a

successor. No withdrawing county development authority shall be entitled to

the return of any money or property advanced to the project, unless specifically
provided for in the contract.

(e) In the event that a joint economic development project is terminated, all

funds, property and other assets shall be returned to the county development
authorities in the same proportion as contributions of funds, property and other

assets were made by the county development authorities.

(0 A grant, which may not exceed one hundred thousand dollars, may be

made by the West Virginia development office to any county economic develop
ment authority which enters into such contracts.

Acts 2001, C. 75, eff. 90 days after April 14, 2001.

~ § 7—12—10. Property, bonds and obligations of authority exempt from taxa

tion

The authority shall be exempt from the payment of any taxes or fees to the

State or any subdivision thereof or to any officer or employee of the State or

other subdivision thereof. The property of the authority shall be exempt from

all local and municipal taxes. Bonds, notes, debentures and other evidence of

indebtedness of the authority are declared to be issued for a public purpose and

to be public instrumentalities, and shall be exempt from taxes.

Acts 1963, c. 29.

Library References

Key Numbers Encyclopedias
Taxation ~217. C.J.S.Taxation~ 254, 261.
Westlaw Key Number Search: 371k217.

§ 7—12—11. Participation and appropriations authorized; transfers and

conveyances of property

The governing body of a municipality and county commission are hereby
authorized and empowered to appoint members of the said authority and the

county commission and any municipality therein, or any one or more of them,
473



§ 7—12—11 COUNTY COMMISSIONS & OFFICERS

jointly and severally, are hereby authorized and empowered to contribute by
appropriation from their respective general funds not otherwise appropriated to

the cost of the operation and projects of the authority.

The county commission of the county or municipal corporations therein are

hereby authorized and empowered to transfer and convey to the said authority
property of any kind acquired by said county commission or municipal corpo.
ration for or adaptable to use in industrial, economic and recreational develop..
ment, such transfers or conveyances to be without consideration or for such

price and upon such terms and conditions as the said county commission or

municipal corporation deems proper.

Acts 1963, c. 29; Acts 1979, c. 25; Acts 1986, c. 58.

§ 7—12—12. Contributions by county commissions, municipalities and oth

ers; funds and accounts; reports; audit and examination’ of

books, records and accounts

Contributions may be made to the authority from time to time by the county
commission of the county or any municipal corporation therein, and by any

persons, firms or corporations which shall desire to do so. All such funds ad
all other funds received by the authority shall be deposited in such bank or

banks as the authority may direct and shall be withdrawn therefrom in ~uch

manner as the authority may direct. The authority shall keep strict account of

all its receipts and expenditures and shall each quarter make a quarterly report
to the county commission and municipalities containing an itemized statement

of its receipts and disbursements during the preceding quarter. Within sixty
days after the end of each fiscal year, the authority shall make an annual report

containing an itemized statement of its receipts and disbursements for the

preceding year, and such annual report shall be published as a Class I legal
advertisement in compliance with the provisions of article three, chapter fifty-
nine of this code, and the publication area for such publication shall be the

county in which the development authority is located. The books, records and

accounts of the authority shall be subject to audit and examination by the c~

of the state tax commissioner of West Virginia and by any other proper public
official or body in the manner provided by law.

Acts 1963, c. 29; Acts 1967, c. 105; Acts 1986, c. 58.

Library References

Key Numbers Encyclopedias
Counties ~159. C.J.S. Counties § 196.

Municipal Corporations ~885. .

C.J.S. Municipal Corporations § 1629.
Westiaw Key Number Searches: 104k159;

268k885.

§ 7—12—13. Sale or lease of property; reversion of assets upon dissolution

In the event the board of the authority shall so determine, the authority ma:

lease or sell all of its property and equipment, either by contract or at public
auction, on such terms and conditions as the authority may fix and determine

Upon the dissolution of the authority, all of its assets and property shall rever
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to and become the property of the county or municipality for which said

authority was created.

The amendment of this section in the year one thousand nine hundred ninety-

eight, is intended to clarify the intent of the Legislature as to the manner in

which an authority may sell, lease or otherwise dispose of real and personal

property owned by an authority, and shall be retroactive to the date of the prior
enactment of this section.

Acts 1963, c. 29; Acts 1986, c. 58; Acts 1998, c. 105, eff. March 14, 1998.

Library References

Key Numbers Encyclopedias
Counties €~22. C.J.S. Counties §~ 41 to 42.

Municipal Corporations €~284(1).
C.J.S. Municipal Corporations § 967.

Westlaw Key Number Searches: 104k22;
268k284(I).

§ 7—12—14. Employees to be covered by workers’ compensation

All employees of the authority eligible thereto are deemed to be within the

Workers’ Compensation Act of West Virginia, and premiums on their compen

sation shall be paid by the authority as required by law.

Acts 1963, c. 29; Acts 1986, c. 58.

Cross References

Workers’ compensation, generally, see § 23—1—I et seq.

§ 7—12—15. Liberal construction of article

It is the purpose of this article to provide for promotion, development and

advancement of the business prosperity and economic welfare of the municipal
ity or county, its citizens and its industrial complex, and this article shall be

liberally construed as giving to the authority full and complete power reason

ably required to give effect to the purposes hereof.

Acts 1963, c. 29; Acts 1986, c. 58.

§ 7—12—16. Provisions severable

The several sections and provisions of this article are severable, and if any

section or provisions hereof shall be held unconstitutional, all the remaining
sections and provisions of this article shall nevertheless remain valid.

Acts 1963, c. 29.
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(2)~Mak& su’ch ;cb~venarits~~and. gIo, any ~‘áñ’d ‘all ~uch ~ac~ons,’ not incqnsisteiit~vith7 the ~J
constitution of this state, whwF~ may be necessary, convenient or desirable m order to I
allditibnaily secure’ the obligàtioht ‘Or ‘whicE tMd to;hialk’d, thW~obli~ti&th’ thdtd1M’thqketible t
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accordmg to the best judgment qf the county’ commission or municipality i~smng the tax

increment flnancmg obhgations “i 10

Acts 2002 c 301 eff 90 days after March 9 2002 Acts 2004 c 238 eff March 13 2004

_44 4 ,oi ~

§-‘7—1IB-.24. Tax ihdremént’ financing -obligátioni’--— spëëial tfuiid Mr repay- ‘~‘
ment q,4 ‘ccr 4’ ~fl44)t 3 0

(A) Tax mcrement flnanping obligations issued by £po~qtç ~g i~&orjor m~im~ibhhthre
payable óut of the tax ixtci’eme’ht flnanèin~ fund ‘cfrdated. for eadh~d’eveto~ft?êhVañd ‘~ëde’v~ldti
n?ent distitict createdtunder thi.~ artidle

“ ‘~ t& ‘(~$ ~(iU ‘c,r’ gr r~

4 A Jj, ~ 4 4 4

(b) The county cornmission~or njunicipality issuing the tax illcrem~nt flnancing4 obligations
shall irrevocably pledge all or part of the tax mcrement financing4 fund to the payment of the

obligations The tax increment financing fund, or the designated part thereof, may thereafter

be used only for the payment o~ the ‘obligations and their interest urttil they have,,been fully
paid

I 4 r’ -r 4

•
(c) ‘A holder of ,.the tax increment’ financing obligations shall have a lien against the :tax

1 Ir’? i’’ 41* 14 tl 4(4 4 1 ,,-Oi F

mcrement financing fund for payment of the,. obligations and interest on thernr,a& may ,bring
suit to enforce the lien

“- ‘I ~-‘

“‘ r’~’j-””r:’’”’ r,
‘

F ?~4”0’,~ ft’,’.’’’ ~ ~‘re’ “rj4~ ‘SF- ~ “~‘“4 ~- ‘0 e”i
1(d) A county commission or ¶umcip4ty may 1ssue an~ec4’ure additio,nai bo’hds pa~bje out

of the tax increment fund created for each development or redevelopment 1listnct created

under this article, which bonds may rank on a parity with, or be subordmdt~ or superior to,
other bonds issued by the cofinty commission or mumcipality from each such tax mcrrement
fund 1’ ‘r,

Acts 2002 c 301 eff 90 days afteiMarch 9Th02 Acts 26ö4’ct 238 ~ff Earch 13 ~0O4~’~ ‘I g j t~ 4’ 1
4 3 -ì ~ I .1 ‘]~ (‘4 ~f ~

§ 7—11B—26 Excess funds
‘ ~ c~s ,~

,r’I 11 “k4~ c, ~n

~(a) Moneys received in the tax mcrement fip,ancing fund of the development or redevelop4
ment district in excess of amounts needed to pay project costs and, deb,l~ sern~ may be used

by the county commission or m~mcipality1 tha,t created the developwent or redeve1Opme~t
district for other projects within the district or distributed to the levying bodies as provided
inthiaarticlc4 “~ ‘~ ‘ I

Li 4~! 4)
~‘

( 4

(b) Upon terifunation of the district, £11 amount~ in t4he tax increment financing ftiid iff the
district shall be paid over to the levying bodies in the same proportion that ad valorem

property taxes on the base value was ‘paid over to those ,levying’bodies~for the tax year in

which the district is terminated
1,4) it ‘4 ,~

Acts 2002 c 301 eff 90 days after March 9 2002 Acts 2004 c 238 eff March 13 2004

~3 4 4 “‘4 441 )I 4”t”r,,,
§ 741B27. Computation~’of local’ share for support of ‘public schools when

tax increment financing is used i”~ 2 ‘1 cia

I 444 4 4 “4 44 “1)” ~4 “4 44
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§ 7—12—1~ Establishment authorized, name, exceptibn~ ~.-
~.

..‘ I~ r ~

Notes of Deciswns
-~ c_i

In~general 1
,~ g~xuzationsin advancement of industrial develop

________

ment, ma;transfer county property fo~ adequate
~ consideration alay not ~on~ierhn private p’rop~Wy

1
~ ‘In~ ~- ~ for’ industrial~not prohibiteà fi~rni
A county court is’authonz&d to create a d~.’~lop using county finances as matching funds ~53

ment authority notwithstanding the existence with W Va Op.Atty Gen 276 (k~&ugust 15 1969) 1969

in the county Of a private dev~elopthent corporatio~. -
WLE 1PO~5~.-. ‘..

. ‘.,.~.. ..-

~(November ~1~7~3)~ County.coui~s may appropriate publiè;fund~oi
1973~L 159175 ~‘ use by local public ~d~ve1opment authorities ~51

Oounty~court authorized Ito issue bonds for ae4 _i.~ 9~p Atty Qen 759 (April 4 1966) 1966 WL

quiring industrial plant~ can act with federa~ or ~ 874~3

4 4) ( I 1 l~4Ij’~

~rl~) •~•~ ~

‘(a~) The development authority is~hereby’~given power and authority as follows (1) To make

and~adopt ‘all necessary ibylaws and tules for its organization atid operations not inconsistent

with laws, (2) ~to elect~ its own officers, to’ appoint ~comnuttees and to employ and fix

comperisátioñ for ‘persop~eF.iiecessa ~for~it~o~eratiori; ~(3) th’ enter ~intO lcontracts-~with any

person agency ~governmental department, firm or corporation, including both public and

privatè.corpOratións,~ ancLgenerally~.to do ~any.’ and’ all. things necessary or convenient for the

purpose~ of promoting, developing and advancing the business prosperity., and economic

welfare of the county in_iwhich it is mtended to operate, iits citizens aid industrial

including without limiting any of the forerom~ the construction oflany bu

fp~lea~ç,~t~, the.fe~ier~gqyei
therewith to prepare and si

agencies or ~1epartments, in accordance.wit~i plans and intle manner

on’~the thim~ thid conditions aiid’subje&t~ to any reqilire is;~iules ahd law

the ‘United States of America for the construction of said buildings or1 structures and’~Jie
leasing thereof to the federal govei~nment or such ‘agencies or departments;, (4) to amend~ or,

supplement any contracts or leases or to enter into new,’ ‘additional ~• fth~ther èontra~ts o’~~
leases ~u~on~ such .t~rrii~s and’ conditions~o,i~s,uch’~cOñsideratioii and;’fc~r~ such tei~m of -duration,
with or~without option ofii~enewal;;ds r~ay1,be a~reêd’upon”bythe’.authority.and’such ,përsoi~
agency, govern~ental~departnen~flrnv.orcorp6ration;~(5) unless otherwise provided for-in,
and, subject to the provisions of, such-contracts~ or leases, to ‘opei~ate,.;repair, manage and

maintäin~,su’ch~Jbuildings and structures ,and prc~vide- adequate insurance1of all types and’ in

connecf4on ~iththe:~pthriary use thereqf,,and iiicidentabthereto. to provide,~such~ services, thich

as barber shops, newsstands, drugstores and restaurant~, and to effectuate such incidental

purposes, grant leases, permits, concessions,or3 other authorizations to any person or persons,

upon such terms and cotiditions,, for such consideration a for su~h ~erin of duratiofl as may
be agrée,d. upon by ~,~u~hority ~nd su~h perso; ag~nçy, governmental department, firm:or
corpora&rn, (6) to delegate a~iy authority given to it by law to any of it~ officers committees,
agents or employees, (~7) to apply forc receive ~nd use grants in aid, donatioi~is and contribu
tioi~s froth any source or soui~ces and te accept and use bequests, devises, gifts and donations

f~om,4 any pers~n firm q~ corpor~,hon, (8) to’ acquir& real property~ by gift, purchase or

coui~tiki~tion, or 1m any oth~r lawful manner, ançi hold title ther~to in its own name and to sell,
lroj~othe~e dispose of1all or part of~ si~ch real pri~perty which it may own either b’y
contract or at pubhc auction, upon the approval’ by the board of directors of the development
~uthority (~) to purchase or otherwise acquire, own, hold, sell, lease and ~hspose of all or part
of any personal property which it may own, either by contract of at public auction, (10)
)ursuant to a determination by the board that thei~e exists a continuing need for programs
alleviate and prevent unemployment within’the county in which the authority is intended to

operate or: aid iii ~tli&~in- ‘aaid”~cdtmt~ i~hich~ áré uriderdevelôjied;
decaying or ‘othetwisO ~conomically.de’presaed ‘and~-that mOneys, or- funds of the autharity are

riecessaly therefor,.to borrow money a~icl execute ~id deliver the authority’s ‘negotiable ‘notes~

t)iOtt~age bonds, ‘other bonds, debentures-:and .o.ther’eyidences’of:.indebtedness thérefor, ,,on

su~h~,,terms~as ‘the. authority, shall determine—and give-such security -‘thei~efor, -as shall’ ‘be
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§ 7—13—6.
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In general
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requinitè, including’:giving a mortgage or .deed.df trust on its~Feal. or personal ‘prope~ty
facilities in connection with the issuanc~, of mortgage bond,~s, (11) to raise~funds by
issuance and sale of revenue bonUs in the manner provided ,b~ the ‘applièable provisions

article,

sixteen, chapter ~ight of t~uis.’ cqçl,,e;,,, it bçing. hereby expreinly provided’ that

development authority created under this article is a governing body” witlun the de~’Imtion
that term as used ~in said article sixt~’een, c~iapter eight of this code,1 and (12) to expend
funds u~ the exe~ution of the powers2and authority herein given, which expenditures,
means aüthorize’d herem, are hereby determined and declared as a matter of

•

finding, to be, ~ora public purpose ,,and ,us~e,: in the ,publici~ ~t,1 a~t~ç g9n~ral ,~e]
of the people of West Virginia, to alleviate and prevent econoI~p1~ d~terior~tion ~and to re]

the existing critical condition of unemployment’e~dsl~ing ~thi ~~, ~.. “~

(b) The amendment of this section enacted m the year one thous~and nine hund~ed ni~

eight is intended to clarify the intent of the Legislature as to the manner~ th which

authority may sell, lease or otherwise dispose of real and personal property owned by an

authority and shall be retroactive to the date of the priori enactment of this section

(c) Notwithstanding any provision of tins code to the contrary, any development autF

‘participating in ‘thèAppalachian Region Interstate Compact ~u~ant’to Ch~ptei~ Sèvén-a

this code may agree to a revenue and ,economic growth sharing arrangementjwith respect
tax ,rev,enues and other income and revenues generate~~b~ny acility..wr~d~by,a~n ,authority~’
Any development authority or member locality may be locatedl in any jurisdiction participat

i~ig in the Appalachian Region Interstate~ Compact or a similar agreement for interstate

cooperation for economic and worlthirce development authorized by 1a~ ~h~,,,obhgations of

the parties to any such agreement shall not be debt within the meamng 6f section eight,
article X of’the’ Constitution of West Virginia’ ~.ny such~agreement shpll’be approved by a

majority vote of the governing bodies oç the ñiember locahtie~ reachmg4isuch an agreethent
but does not require any other~approval -~ ~ ~J”, ~i

1 ~ r’ ~ ~ ~~‘i .~‘

iviember localities, means’.the counties,’ r~iunicipahties or combination ‘thereof ~v}
.i~ 1:,•’. ‘‘ i’.. ‘.~- ‘‘~.‘.r -‘ ,~ .‘ ,.‘~, 1 1’”,. -r.” .“,~: ~i,~~,~j
are mernber~of an authority
“Acts .1963, c. 29;”.Acts 1972,, c.’25; .Acts.1998, c. 105~ eff.’ March. 14;,1998; Acts .2907, c~ 58,~eff. June,:8,
~OO7 ‘‘—

‘

‘

,“~ ..s,.
,

,~
‘ ‘

,~.~ ,‘ ‘,,i,, I ,‘,, ,~. ,~ ‘~ .‘ ‘4’,, ,.j,,s, .~44 ;~ ,~,, ,‘. ~ ~ ,

I f’ ‘~ , I ~ fl” ‘1:4 F i:” ~ —fl,~

§ 7L12_9b Joint deve1opn’~nt entiti~sL Ill i~ 11, ~ ,,,,

( ‘~ ‘ F ) ~ ‘r ,~ ~ ~

(a) The Legislature hereby finds and declares that the ~citizens of thist tateiiwo~ild benefit

“from cdordli~ated ‘econoniiè;,develó’pi~ient~ ‘effoit’ and’ th~t”~’i~ihédOia~ ~,cOopèfatibn iãiid

‘coordination, rcouñty’ goverriinglbo’dies’,. municipál~governihg’bodies ~and”côunty~and’thunicipal
development authorities should be authorized to’organize’ án,d.:joint’l~r ow,~i all of the ~a±txier
ship, ‘ownership~ and membei~shipr’interests in a ‘partnership, ~coiFporatio±i’ or ‘lithited”llabiity
‘company ‘for. the’ sole ‘purpose’ of ‘undertaking’ jointly Tthrough’: their: j~inti’~ow~iers}iip’iifs or

membership’ in the’ “partnership, . eôsp’o’ratidn ~r ~liPited’1liability’Lconi~any~ ‘~ñ~” project’ or

projects that an authority established pursuant to ‘this article would be~ permitted to

‘‘J’~’’~~~

“(b) Any combination of two o~ mor~ county governing bodies~mi~micipal ~overmng bodies,
municipal developinent authorities or county äevelopment authorities ‘may jomt1iy forn~ and

hold all of the partnership, ownersI~ip or membership interests in a partnership, corpora’tion
or limited liability company the sole purpose of which is to develop and,,own one or more jomt
economic development projects (for purposes of this section~ a “joint developm~nt entity~
No person or entity other than a county governing body, mumcipal governing body, municipal
development authority or county development authority mily oi~in any owners~np,,or member
ship interest in a joint development entity Any ~xisting partn~shi~, ‘corporation or limited

liabthty company is a jomt development entity on and after ~he effectr~e d,ate of tins secti~n ~
(I) It was oi~gamzed for the purpo,,ses described in this subsec,,t,on prior t~ thAe effective date of

this section and (a) the partnership, ownership or~ membership ~interests m it meet the

requir~ements of this subsection on and after the effective date of this section

~(c) ‘Tb..the’ extent consistent ~~ith and~’not .jrohibitedby1~reatric,tions
and’limitations on,’o’r ‘thè”rights ‘and’ alitribüte’s:of, a ~joint’~,deve1opment) eñtitj setiforth:in~this

section, the applicable general law governing partnei ships, corporations or limited liability
companies govern the organization, exi~tence, duration, powers, governance and dissolution of
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;7-43~-9

Note~”i’

a jomt development entity and the rights and responsibilities of the partners, owners or

members of a joint development entity

(d) A joint :development entity is a pubilé c~póiation~’and a ‘politiëal subdivision and

instrunientality.óf its.partners, owners or members and .h~s’ the, powers, rights and privileges.
of an authority set forth in sections seven, eight,nne, ~eleyen,~
article in addition to those granted to partnerships, corporations and)~ni~ed h~bthty
companies ui~der applicable general law

(e) For West Virginia tax purposes, a joint development entity is a political subclivisiox~ of

the State,, of, West Virginia and is’ exempt from all. state, and local taxation ajid’all~real~ and~’

person4’ property o,wi~ed,by. ~ joint dey~opment entity, or which the joint’ developme~it ent~ity.
may acquire to be leased, sold or otherwise disposed of, is exempt from taxation by the state

or any co~inty, municipality or other levying body as pubhc property
Acts 2005 c 57 eff 90 days after April 4 2005 Acts 2008 c 44 eff June 6 2008

~~ ,~‘,.
.

r~. .~ ~ .,. . . ., ~.:, ,A..’ ‘‘

.

,. ..

§ 7—12--li Participation and apipropnataons authorized, transfers and convey

ances of property
-~

4 -~

I

“N~tes of Decisions ~

In general ~1 r ~“s s~ ation 55 W Va. Op.Atty Gen 245 (April 10, 1974)
‘ .~,

. “i ,~, ~‘.. “ 1974WL 174287 •‘~‘
. ..~

...

F ; ~ 1q’ ~. ~ F I

1 In general ~ ~ ~ 4
.‘

t’
4

A ~county court may transfer real property to ia

county deve1opment~authority ~ithout~ consider

4.1 1 i .1. 1 4 4
‘4.. .~ .~

ARTICLE 13

‘ECONOMIC OPPORTUNITY PROGRAMS
—~ 4. 4. 45 4.

~ :7.43-6. ~Memb~rship. and~partieip~tion in conirnunity.action”program organ

izations
~., ~ ~ F

F’. ‘•‘‘“
. ‘~‘

I,,:- .,,.., ,

, ‘~,.
Notes of Decisions4

In general 1 i.
- surance 51 W Va Op Atty Gen 282 (April 29

Federal programs 2 ‘ 1965) 1965 WL 92438
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-~‘.~‘ 2.. Federal pro~a~s
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. County ‘boards of education’ may legally establish

‘~“Cóü~i~B6~id pf~ ‘E~iu~idn’~. governnieMai’.iin- “Heádstart ‘Prograths”,’ usir’g jiublic school faclli-..

munity extends to 14Operation Headstart ~may use ties therefor 52 W Va. Op.Atty Gen 529 (October

schools bus~s procure transpoitation liability in 31, 1967) 1967 WL 93431

4. I

§ 7—13—9 Accountability of fund~

Notes of DecisIons~ “

In general 1
.~

funds contributed by it to a community action

“1 .~ ..progr~4’ 55~W~Va~QpAtty.qen..~287 (June 4,

.

. ~‘ ‘~‘~ ‘~ ~l974)19744WL174BO0.
1 ‘~Intg~ineral 4. 4.

~~Uth4ough not mandatory a county court should

maintain a proper system for the accounting of
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~‘ ARTICLE 16

•

•.

MUNICIPAL PUBLIC WOiK5; REVENUE

BOND FINANCING

Part I—Definitions; Authorization of Municipal Public Works.

Section
,

Definitions;

8-16—2. Municipalities authorized to constructj, etc., public works and to acquire
L ‘, property; payment of costs.

-

~ 8—16~3 Special provisions as to certain mumcipal public works~

• Part Il—Control of Governing Body or Board.

8—b--. Construction, etc., to be under control of governing body or appointed
board, etc.

,

-

8—l6—4a. Additional special provisions as to motor vehicle parking facilities.

8—b6--4b. Additional special provision as to the use of space in motor vehicle .parking
facilities. ~‘ 0

‘‘~~): Part’III—General Powers and Atithority.

8-16—5. Powers of board. -

~ “‘

8-1,6-6.
,~,

Pxeliminary expenses. .

,

8—16-7 Ordinance for construction etc of works

&

‘art IV—Rlght of Eminent Domain

8—16—8. ,Right of eminent domain.
~•

PartV—Revenue Bond F1nancIng.~

BOnds To iprovéménts,’et~c., ‘of works. ‘~ S

‘

8—i6--1 0. Items.of expense~inc1uded incost of works.
.,~ • .,~.-,

8-~6~1 1,. , ~o r~ur~içipality~ ~is ~o, incur any obligation not payable from proceeds of

bonds; exemption from taxation.
,•,

8_i$~Ei2. Mtei-e~t rate ~iid ‘life Of’bànds; redemption; how payable;’ form, denorni,na

tioñs~ etc’.;~additibhal’bonds ~utho~zed; intétith certificates.

8-~16-~i3.’. Obligations:not to bind’ municipal official or officer or member of board

~ .; ‘
‘..

,•
‘

8—16—14. Additional bonds for improvements, etc., of works.

8—16—15 Ho~ ~roceeds of bonds applied
8~!l6L1’6: BOnd~ ~sectii-ed b~’trust indenture ‘between mun~cipality or muñi~ipa1itie~

andcorpórate trustee. ~‘“ ‘~~‘ S

•

•.. S

8416—17. -.‘Sinkirig fund; sinking fund~.,cprnmission; transfer ,of funds; purchase :of’

~,putstandingbonds. ,, ‘S

‘

~ ~ l~artVI—Imposition,.ofRatesor Charges.,,,- ~, ,~,•,,

8-~f6-i’8. ‘Rates; ~feesor charges for services rendered ‘by works.’ “.

&~j’6—18a., Pledge of the hotel occupan’cy~ tax;~ contributio~i,.’ of-’ revenues to .building
CO11llTliSSiOfl.

• •“.‘ “- ‘~ 1, •-.•-

‘

•‘
~•- -,:- -,

5

8—16—19 Appeal to public service ~ommission from rates fixed
s.!. ‘,~

S

• •“ ‘

&&,• ‘‘,‘,,‘ ~.‘
,

‘

S

..‘.~ ~,.
S

‘ ‘

‘

art yII~-Acc~unting,Systcm and Records.

Accqunting system; yearly audit; custodian ofcfurids. .‘ s.,, ~ • )

~ Part VIII—Rates~or ‘Charges for Munic1palities~ :
‘ •

~‘ -

8—i 6-21 ~- .-Governmental entities to pay established rates fees ~or charges for “services
‘~-‘~ reddered to it or them ‘ f’

‘

-,
‘ ““-•.. -

,
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Section

Part IX—Liens and Protection of Bondholders.

8—16—22. Statutory mortgage lien upon works create4.
8-16—2 3. Acquisition of propértycth which lien exists~

8—16—24. Protection and enforcement of ~rights of bondholders, etc.; receivership;
effect of receivership on lease agreement.

Part X—Constructiàn; Extraterritorial Jurlsdiëtión.’

8—16—25. Article confers additional power and authority; extraterritorial jurisdiction
8—16—26. Construction of power and authority conferred.

8—16—27. Article liberally construed.

8—16—28. Reference to, “municipal authorities” or “municipal authority” elsewhere in.

law to thean “governing body” for the purposes of this article only.

PART I—DEFINITIONS; AumoRIzxrIoN OF MuMcWAI. PUBL1CWORKS

§ ‘8—16-1. Definitions’

As used in this article, .the’following terms shall have the following meanings
unless the text clearly indicates otherwise.

-.

(a) “Municipal public works” or “works” or “projects” rrieansthe construc~

tion, reconstruction, establishm~nt, acquisition, improvement, renovation, ex

tension,. enlargement, indrease, equipment; maintenance, repair (including re-’

placements) and operation of jails, jail facilities, municipal buildings, police
stations, fire stations, libraries, museums,’ other public buildings, incinerator

plants, land fill or other garbage disposal systems, -hospitals, piers, docks,

terminals, airports, drainage systems, flood controh:systems, stormwater sys

tems and associated stormwater management program flood walls culverts

bridges (including approaches causeways viaducts underpasses and connect

mg roadways), public markets, cemeteries motor vehicle parking facilities

(inchiding parking lots, buildings, ramps, curb-line parking; meters and other

facilities considered necessary, appropriate, useful, convenient or incidental to

the regulation, control and parking of motor vehicles), farms, dormitories

apartments and other housing facilities for the students and faculties of institu

tions of higher education; facilities providing housing for the elderly, including,
but ‘nof.~limited to, life- care’ facil.ities;:tongregate living ‘facilities’~and adult

residential facilities, stadiums, gymnasiums, sports ‘arenas, auditoriums, public 1

recreation centers, publië~ recreation parks, swimming pools, roller skating
rinks, ice skating rinks, tennis courts, golf -courses, .polo grounds, or. the

gradings regrading;. $ving,’ repaving, surfacing, resurfacing, curbing, recurb

ing, widening or otherwise improving of any street, avenue, road, alley or way,

or the building or renewing of sidewalks, where wOrks o~’ proJects ~vil be u~iade

self-supporting, and the ‘d6~t thereOf; ‘together ‘~ith th~ interest thereon, will be

returned within a reasonable period, not exceeding forty years,. by means’ of

tolls, fees, rents, special ~-assessments or charges other than taxation; and the

term~ shall also mean a~, works or project as a whole, and all integral parts
thereof, including all necessary, appropriate, useful,. convenient ,or incidental
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(b) “Stormwater systems” means a stormwater system in its entirety or any’

integral part thereof used to collect and dispose of stormwater and an ass,oci~
ed stormwater management program. It includes all facilities, structures ánä.

natural water courses used for collecting and conducting stormwater to,

through and from drainage areas to the points of final outlet including, but not

lih’iited to, any and all of the following: Inlets, conduits, outlets, chãnne1s~.,

ponds, drainage easements, water quality facilities, catch basins, ditches,.

streams; gulches, flumes, culverts, siphons, retention or detention basins, dams,

flóOdwàlls, pipes, flood control systems, levies and pumping stations. The term

“storinwater systems” shall not include highways, road and drainage: ease-’

ments, ~and/or stormwater facilities constructed, owned and/or operated. by the

We’st Virginia Division of Highways 1

(‘c)’ “StOrmwãter management program” means those.~ activities associated

with the management, operation, maintenance and control of stormwater and

stormwater systems, and shall include, but not be limited to, public education,

stormwater and surface runoff water quality improvement, mapping, planning,
flood control, inspection, enforcement and any other activities required ~by state

and federal law. The term
“

stormwater management program”•. all hot

include those activities associated with the management, operation, mainte

nance and control of highways, road and drainage easements, and/or storrnwa

terfâ~ilities constructed, owned and/or operated by the West Virginia Division

of Highways without the ,express agreement of the commissioner, of highways..

ACtS 1935, c. 68, § 1; Acts 1945, c. 90; Acts 1951, c. 136; Acts f955c. 121; “Acth,1959,
c.’116; Acts 1961, c. 100; Acts 1969, c. 86; Acts 1981, c. 164; Acts 2001, c:212, eff. 90

days after April 14, 2001.

Cross References

Creation by charter provision of certain independent city boards, home rule powers for cities, see

§ 8—12—3k
,

General powers of evexy municipality and its governing body, see § 8—12—5.

Hotel occupancy tax, payment on bonds, see § 8—13—3.

Notes of Decisions’

1938, 196 S.E. 552, 120 W.Va. 8~. ‘Leve~s And

Flood Control ~ 22 ‘

§8—16—1
Note 2

appurtenances and equipment in connection with any one or more of the

above.

Construction and applIcation 1

Municipal public works 3

Ordinances. 4

Presumptions and burden of proof 5

Tltleofact 2

1. Construction and application
The requirement of the act conferring author

ity on a municipality to construct a flood con

trol system, that public works conducted there~.
under shall be self sustaining is not operative
where the ~vork, ‘like a flood wall, is incapable
of prokiucing an operating revenue. Acts 1935,

.8; Duling Bros. Co. v. City of Huntington,

325

2. Title of act

The title, “Mi Act to authorize muniáipalitiès
to establish * * municipal public works and~

to defray the cost of such construction:? * ‘~ by’
issuing revenue,bonds, secured by and payable
from the revenues of such system~ to authorize

charges for the use of such municipal public
works and to provide for the collection of

same,” having clearly~ expressed the, principal.
object to

,

authorize municipal public works,
words descriptive of details ancillary thereto

should not be narrowly defined: Acis 1935, c.

68; Const. art.. 6,.~ 30. Duling Bros. Co. v. City,



of Huntington, 1938, 196 S.E. 552, 120 W.Va.

85. Statutes ~ 123(3)

The title, “An Act to authorize municipalities
to establish * * * municipal public works and

to defray the cost of such construction * * by
iss~iing revenue bonds, secured by and payable
from the revenues of such systems; to authorize

charges for the use of such municipal public
works and to provide for the collection of

same,” Contemplates special assessments, or

charges~ for the service or benefit from a flood

wall. Acts 1935, c. 68; Cost. art. 6, § 30.

Du1ing~ Bros. Co. v. City of Huntington, 1938,
196 S.E. 552, 120 W.Va. 85.. Statutes ~ 123(3)

3. MunIcipal public works

Building that was to be acquired and owned

by Charleston Building Commission but leased

to state was a “municipal public work” for

purposes of revenue bond financing statutes.

Codé 8—16—1. St~te’ ex rel. Charleston Bldg.
Com’n v. Dial, 1996, 479 S.E.2d 695, 198 W.Va.

I 85~ Municipal Corporations ~ 911

The words “automobile parking buildings” as

used in the statute authorizing municipalities to

construct and operate municipal public works

and to pay therefOr, mean automobile parking
facilities, and include an automobile lot

equipped. with a 95 foot elevator for use in its

operation, and an issue of revenue bonds autho

rized by -an ordinance duly enacted as provided
by’th’e statutes, was’valid. Act 1935, c. ‘68,as
amended. State ex, rel. Holbert v. Robinson,
1950, 59 S.E.2d 884, 134 W,Va. 524. Munici

pal Corporations c~ 276

MUNICiPAL CORPORATIONS.

The paving or repaving of a public streetin a

municipality is a “municipal public work”
-

which municipality is authorized to construct b~
statute providing for issuance of revenue bonds
for construction of such work. Acts 1935, c. 68.

City of Moundsville v. Brown, 1945, 34 •S.E~2d

321, 127, .W.Va. 602. Municipal Corporations,
~ 269(2)

4. Ordinances
.

-

The,purpose of ordinances required by. statute

authorizing municipalities to establish and

maintain municipal public works and -defray:~
cost thereof by . issuing revenue bonds ,is~ to in-.

form residents and taxpayers of the municipali
ties -

concerning outlay by them and ‘expected’
returns from special assessment to be laid ‘pur
suant to the statute.

-

Acts 1935, c. 68., ,~Smith v~
City of Parkersburg, 1943, 2~l S.E.2d 588, 125

W.Va; 415. Municipal Coi-porations ~ 301’

The statute requiring municipal oidinance au

thorizing construction of public work to s~t
forth estimated cost thereof refers to the cost of

the proposed work to the municipality, and not

to other contributions. Acts.1935, c. 68, § 6.

Smith v. City of Parkersburg, .1943, 24 S.E.2d

588, 125 W.Va. 415. Municipal Corporations
~303(l)

5. PresumptIons and bin-den of proof
In absence of- contrary showing,- public im

provement is presumed to create a special, bene
fit, and one attacking validity of assessrnen,t
therefor has ‘burden of establishing invalidity
thereof. State ex rel. City of Huntington v.

Heffley, 1944, 32 S.E.2d 456, 127 W.Va. 254.

Municipal Corporations ~ 484(1)

§8—16--i’
Note 2

§ 8—16—2. Municipalities authorized to construct, etc., public works and to

acquire property; payment of costs

Every municipality is and- any two or more municipalities acting jointly,
whether situate in the same county or different counties, are, hereby empôw
ered and authorized to construct, reconstruct, establish, acquire, improve:
renovate, extend, enlarge, increases,.. own, equip, repair (including replace.
ments), maintain, and operate any municipal public works, together with ~
appurtenances necessary appropriate, useful convenient or incidental for or tc

the maintenance and operation of such works, and shall have plenary.~-poweI
arid authority to acquire by gift, grant, purchase, condemnation or otherwise

and thëreaf~er, hold, all necessary lands, rights, easements, rights-of-way, fran

chises and other property ,therefor
.

within or without, or partly within anc

partly’without, the corporate limits of any such municipality or municipalities
and to issue revenue bonds to pay the costs ‘of such public works an~

properties: Provided, That this section shall not be construed to authorize an”

municipality~ to construct,’ reconstruct, establish, acquire, imprOve, renovate

extend, enlarge, increase, own, equip repair (includmg replacements) main

tam or operate, any works which wdUld render a service already ,being ade

quately rendered within such municipality. No obligation shall be incurred b~
326



Injunctive relief 4

Lease-purchase agreements 1

Refinancing 3

Revenue bonds 2 ~.

Li: ~ ,:
irchase L~greements
that was to be ‘acquired and owned

Commission but leased

~.vas a,,~münicipa! ~,pub1ic wOrk” for

a of revenue bond financing• statutes.

~ 8—16—1: State ex rel. Charleston Bldg.
i’n v. Dial, 1996, 479 S.E.2d 695, 198 W.Va.
- Municipal CorporatiOns ~ 911

arleston Building Commission had authori

ty to enter into lease-purchase agreem~nt with

state whereby commission would purchase and

refurbish b’üilding, state would pay rent to corn

rñission in amount sufficient to discharge bonds

or certificates, of participation, and, state would

have option to purchase building from commis

si~n~ upon repäyñient of bonds or other ~uch

obligâtions Code, ‘‘8—12—5(36),.. 8—33—4(0;
Charleston, W.~a’., Charter § 59. State ex rel.

Charleston Bldg. Com’n y. ,pial, 1996, 479

S~E.2d 695, 198 W.Va. 185. Municipal Corpo
rations ~ 223,

,‘C~ c~f Charleston, in its distinctive role as

capital of West Virginia, may provide property

to~tate to be used as a state capitol or for other.

public buildings; this special authority extends

toCharleston Building Commission and enables

it, also,. to provide property for state purposes.
Codè 8—12—5(36), 8—33—4(f); Charleston, W.Va.,
Chaihter, § ‘59~ State èx rel. Charleston Bldg.
Com’n v. Dial, 1996, 479 S.E.2d 695; 198 W.Va.

l~85.
,
Municipai Corporations ~ 225(1)

2. Rçvenue’bonds . ~. •~.

,$tat~ Constitution’s prohibition against incur-~

ring é,~cess~ve debt by thunicipal corporations
was not vio1at~d by Charleston Building Corn

misiion’s’ proposal to finance acquisition of

building to be, leaspd to state through’ issuance
of’boñds’br’certifiéates Of participation. ‘C~n~t.

Art.”lO; §“8~ Co’def’8—33-.5: State ex rel.

Charleston Bldg. Com’n v. Dial, 1996, 479

S.’E.2d~695, 198 W.Va. 185: Municipal Corpo
rations ~ 864(3)

Note 2

Charleston Building Commission has authàri

ty to issue bOnds or certificates of participation
to finance its ‘acquisition and renovation of

building that it intends tO lease tO state. Code~

8—33.4(h-.j). State ex rel. Charleston Bldg.
Com’n v. Dial; 1996, 479 S.E.2d 695, 198 W.Va.’

185. Municipal Corporations ‘~ 906

The proceeds of a series of general obligation
bonds of city of Grafton issued for purpose of

defraying part of expense of completing con

struction and equipment of a hospital owned by
municipality, residue of which expense was paid
from sale of revenue’ bonds ‘could be used for

such purpose. Code 1.931, 8—4A—1 et seq., as

enacted by Laws 1935, c. 68. Warden v. City of

Grafton, 1943, 26 S.E.2d 1, 125 W.Va. 658.

Municipal Corporations ~ 911

The’ validit~ of municipal revenue bonds i~
sued by city of Grafton, the proceeds of which

were to be used toward ‘completion’ of’hospital
owned by city, was not’ impaired by fact that

funds derived from general taxation, or from

other sources, also had’ been, and were to be,
used in construction’ of the hospital.’ Code

1931, 8.-4A—1 et seq., as enacted by Laws 1935

c. 68. Warden v. City of Grafton, 1943, 26

S.E.2d 1, 125 W.Va. 658. Municipal Corpora
tions ~,?l1,

.

A provision in ordinance of city of Grafton

authorizing issuance of series of revenue bonds

for completion of hospital building owned by
city, which provi4es that bonds are to be a

statutory mortgage lien on hospital when com

pleted and on equipment and future additions

thereto, and which pledges all of net profit from

hospital fOr payment Of the revenue bonds and

interest thereon, is valid. Code 1931, 8—4A—l et

seq., as enacted by Laws 1935, c. 68; 8—4A—22~
as added byLaws 1935, c. 68,,~ 22. Warden v.

City of Graftoñ, ‘ l943~ 26 S.E.2d 1,’ 125 W.Va.

658. ‘Municipal Corporations ~ 9 17(1)
General L.obligation bonds ,issued by’ city of

Graftón; piocecds çf which were to be used by
defraying a patt of expenses ‘of completing hos

pital owned by city, were ‘valid, in view of

manner in which election authorizing issuance
of bonds was conducted; ~and that validity of

bond issue was approved by attorney general
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Key Numbers”

Municipal Corporations ~265.

Westlaw Key Number Search: 268k265.

any municipality in such con~truction, reconstruction, establishment,’ acquisi

tion,, improvement, renovation, extension, enlargement or increase, except such

às~is payable solely froñi the ft~cls provided under the authority of this article.’

A~ts 1935,c. 68; § 2; Acts 1969,’c. 86.. ‘

‘

‘

‘

‘Library References

Encyclopedias
C.J.S. MunicipalCorporations § 958.

Notes of Decisions
-



§8÷16+2 ‘A ~ ~:‘ MUNICIPAL.CORPORATIOI’IS

Note~2

and copy of his ~pprova1 published.in twp news- 3. Refinancing
papers of opposite politics and that no petition The statute authorizing municipalities to refi
praying~thát attorney general’s action ‘be’ q’~ nancé “any’ è~iterpiise” as therein defined doe~
versed’,was filed.. Code 1931, 13—1—27.7~

not authbi~ize refin’ancing as a shi~l’d is~’ue t1~re~
den v. City of Grafton 1943, 26 S.E.2d 1 125

W.Va. 658. Municipal Corporations €~ 918(4) separate bond issues for three, separate flood

wall units constructed under separate ordi
A provision in ordinance of city of Grafton

.

authorizing issuance by municipality of~revenu~ ;ces, ~nd representing a variation in con-

bonds to aid in completion of hospital owned by. struction and maintenance costs, rates charge-

municipality, to effect that muni~ipalit~vtshct~Id able, etc. Acts 1937, c. 120; Acts- 1935;’c. ,~8;
pay legally established rates.’for:;use of ‘hospiIal, Const. art. 10, § 1; Code, 2—2—10. State ex rel.

did not create an “indebtedness” against the City of Huntington v. Heffley,’ 1944; 32 S;E~2d

municipality within statutory or constitutional 456, 127 W.Va. 254. Levees And Flood Control

inhibition against creation of public debt.~ Coded ~ 34..

1931, 8—4A—1 et seq., as enacted ~by Laws 193,5, ~
c 68 13—1—3 Const art 8 ~ 10 Warden v 4 InJunctive relief

,~

City of Grafton 1943 26 S E 2d 1 125 W Va
injunction would not lie to restrain enforce

658.. Municipal’Corporations e~ 864(4) .. . . .

~, ~.. ..

‘

~‘. ment of municipal ordinance..transfemng~ cone,

~ trol of city’s floodwall. system from board’ to

puis~nt’ to act ‘authorizing’ municipalities ~
another local agency; muntcipahty was aqtho~

issue revenue bonds fo~’cons~uction or rnaint~ nzed by statute to maintain control over munic~

nancë~bf a municipal public works were nom an ipa4 public works, ‘including flood control sy~-.

indebtedness of municipality within statutory
tems and flood v~alls petition for injunctic~n”did

or constitutional inhibitiOn ~against creation ~of not indicate that, ordinance would cause irr,ep,a

public debt Code 1931 8—4A—l et seq as rable~ injury and declaratory judgment action,

enacted by Laws 1935 c 68 13—1—3 Const would be adequate _remedy at law Code

art. 8,’~ 10; Wardeh~v: City’of Grafton, 1943, 8—16—1, 8—16—2, 8—16—4. Eeizdue v. Fergusôn
26 S.E.2d 1, 125 W.Va. 658.~ Municipal Corpo- 1986, 350 S,.E.2d 555, 177 W.Va. ~44. inj~n~
rations ~ 864(4) lion ~ 85(1)

§ 8-16—3 Special provisions as to certain municipal public works
‘‘I’.

.

..U’ .

When the municipal public works is a motor vehicle parking facility, ?any
municipality involved therein shall have the plenary po’~’er an4 ~aut~’idrit~r, m
order’ to help finance ,the sämè, to use any’ revenue derived from.~óther .parking
meters or other parking facilities, unless such revenue is otherwise pledged to

pay for such other~parking meters or ~other parking facilities
I’)

When the municipal public works is a jail facility used for ~r~iu~ucipal
prisoners, any mumcspality involved therein shall have the power and a~hhan

ty, m order to help finance the~ same to pledge, for a period not to exceed

twenty years, the proceeds denved from the imp~osition of fines1 and fees

When the cost of the municipal public works is to be paid by special
assessment against the abutting property repre~sented by assessm~nt certifi

cates which constitute d lien 9pon such propefty and said assessment certifi

cates.are pledged by any municipality to retire re~enüe boi~d i’ssüe~d’~añd sold~

to’pày the cost thereof, The payor, of’such assessment certificate ‘shall have. the

right t~ p~y the sai~ae ~t ~ t~ime before maturity 11thgether, with interest

thereon to date of payment and upon the payment~of~uch asse~sme~’it certifl~

cate the treasurer of such municipality shall deliver to~the .payor a,releáse for’ ‘1
such lien and the funds i~eceicted therefrom shall by said treasurer be deposited
in a special fund to be exie~ded only in the payme~it ~f ~ch ~re’~enue bonds

Acts~1951, c.’137; Acts 1953,, c. 134; Acts 1955, c.. 122; Acts’1963; c., 123;. ‘Acts.’1969, c;’

~
,~

‘

‘ “ “ ,‘ .‘

“
‘
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Library References

§8-46—3
Note 4

2.~ Parking facilities •‘

Unäer statutes, municipal èorporatión which

h~s, appointed commission to supervise, and

contro,l.autpmobile parking facilities, when con

structed, and has adopted bond ordinance to

defray co~ of construction; ‘is empowered to

pledge. revenues derived from off street parking
meters to help finance construction of automo

bile parking facilities, including payment of

principal and interest on revenue bonds issued•

for purpose ‘of financing cOnstrüction “of pro

posed .automobile parking., facility. code,
8-4A—ia, as added by Acts 1951, c. 137,, and

amended by, Acts 1953, c. 134. State ex ,rel.
Bibb-’v.’ Chambers, 1953;’ 77” S.E.2d 297, ‘.138

,

W:Va. 701~. Municipal Corporations ~ 950(15)
Statut~ to. effect that municipality shall have

authority to establish automobile parking facili

ties and to create commission for supervision of

such’ facilities and to pay to suáh commission

revenue derived from parking meters or.other

parking ,facilities, unless otherwise, pledged. .~to
pay for such meters or parking fadiities, had as’,
its underlying purpose alleviation of cbn~est~d’
parki~g~conditions~ in’ municipalities, and was’

enacted by Legislature in exercise of its police
power. Code, 8—4A—la, as added by. Acts 1951,
c. 137;and amended by’’Aéts’’1953, c. .134.
State ex rel. Bibb v. Chambers, 1953,77 S.E.2d

297, ‘138 W.Va. 701. Municipal Corporations
~276

Where council of municipal corporation en

acted valid ordinance providing for construc,
tion of public automobile parking lots, to be

financed by revenue bonds to be issued over

signature of mayor of municipality, .mayor had

mandatory administrative duty enforcible in

mandamus, ‘to sign revenue bond, and to per

form other administrative, acts to bring about

issuance of~bonds, ,and further construction of

proposed par,j~ing lot.: Code, 8—4A--1 as amend

éd b~ Acts 1945, c. 9’O, and Acts 1951, c. 136;

8—4A—la, m ‘added’ by~ Acid 1951, ~ 137, and

aineñd~d by Acts 1953; c. 134: State éx rel.

Bibb v. Chambers, 1953, 7,7 S.E.2d 297, 138

W.Va. 701. Mandamus c~ 90

Key Numbers

Municipal Corporations ~268.

Westlaw Key Number Search: 268k268.

Financing I

Mandamus 4

parking facilities ‘2

ParkIng meters 3

Notes of Decisions

Flnancing

sines generated by a municipal court may be,
dedicated to retire’ a’ debt created for a bond~’

issue for not more than twenty years which

finances the construction of a municipal build

ing ‘to the extent that ‘said ‘municipal building
constitutes a jail’ or facility~ the’.use or establish-’;

ment of a jail which houses municipal prison~.
ers. Mag~o, Op.Atty.Gen., June 7, 1988.

3. Parking meters

Though on-street parking meters are designed
to aid in controlling traffic on public streets of

municipality, in exercise of police’ power, and

fees may be employed to defray expense~ of

regulatory, service, fee charged may not be used

for purely revenue raising purposes. Code,
8—4A—l as amended by Acts 1945,c. 90, and

Acts 1951, c. 136; 8—4A~.1á as ndd~d by’ácts
‘1951, c. l37,•and amended by Acts l953,.’c~’l34.
State ex rel. Bibb v. Chambers, 1953, 77,S,,E.2d
297, 138 ,W.Va: 701. Aiitothobiles ~ 5(3)’

In absence of affim~ve ~showi’ñg ‘tI~tht i’eve

‘nue to be derived ‘from ‘off-sá~eet ‘parking facili

ties and curb line parking meters exceeded cost

of constructing and operating off-street parking
facility, and on-street parking meters, and prin
cipal, and interest on revenue bonds i~ued fOr

purpose of financing such facilities, municipal
bond ordinance to. finance construction of off-

street parking, facilities .by rev~nues derived

from off-street parking facilities and from curb

line parking meters, was not invalid a~ revenue

raising’ineasure. Code,’ 8—4A—l as amended by
Acts 1945, c. 90, and Acts 1951, c. :136;

8—4A—la, as added by Acts 1951, .c. 137,. and

amended by Acts 1953,. c. 134. State ex rel.

Bibb’v. Chambers, 1953, 77 S.E.2d 297; 138

W.Vá. ‘701. Automobiles ~ 7

i~4. Mandamus
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§ 8.46-4 “ MUNICIPAL CORPORATIONS

PART H—CoNTRoL OF GOVERNING BODY OR Bo~

§ 8—16—4. Construction, etc., to be under control of governing body or

appointed board, etc.

The construction, reconstruction, establishment, acquisition, improvement,
renovation, extension, enlargement, increase: equipment, repair (including re

placements), custody, maintenance and operation of any such works, and’ the

collection of revenues therefrom, ‘shall be under the supervision and conttof~of

the governing body, or~,bf ~ cothmittee, by whatever name called, composed of

all or a portion of the governing body when only one municipality is involved,
or of a board or commission appointed by such governing body when only ,one

municipality is involved or appointed b3 the governing bodies when two or

more municipalities take joint action under the provisions of this article, as may

be,provided by the governing body.or~bodies’.~ ,

Wh~n such supervision and control are vested ~i~t a committee, boai1d or

commission the governing body ~or bodies as the case rhay be, may provide, by
ordinance or ordinances, for said committee, board or commission to exercise

such of. the functions of the ~governing body or’bc~die~ ih’cônfi~btibn with th~

matter~s it or they deem proper, and may provide for said committee, board or

comnnssio~ to receive such compensation as such~ body or bodies may deem

prOper, all of which authority and compensation shall be specifically provided
for by ordinance or ordinances Any such committee, board dr commission

shall consist of the number of members fi*ed i~i the ordman~e or ordirianc~s

creating the same, and the manner and mode of the selection and appomtment
of the members of any such board or commission 4iall be stated in such

ordinance or ordinances The members of ~ny such board or c,omniission

appointed by the governing body or bodies shall be chosen without regard to

their po~litical affiliations, but with regard to their business and professional
experience or standing as citizens in the community All c~mpensation and

expenses, including attorney’s fees of such committee, l~oard or commi~sion
shall be paid solely from funds provided under~ the authority of.this article~ ~Any
such conimitt~e,board or ‘commissi’on shall~’have the power to establish bylaws,
rules and regulations for its own government

When hereinafter~used in this article, the, term “board’~’ shall be const~ue&to
mean the governing body o~ committee composed of all or a portion of~’•the

governing body ~‘hen only one nlunicipality is involved or a board or comn~nis
sion appointed by the governing body whe~n only one municipality is invo1v~d or

appointed by thegoverningibodies when~twoor more’ municipalities take, joint
action u~ider the provisions of this article,~ as the case may b& When two or

more municipalities take jomt action under the provisions of this article ea~ch

governing body shaiF.app~ñnt to the board :the number, of~members which the

governi.ngbo’dies have agreed shall’ be appointedby~each such governing~body.

The governiIi~ body’or bodies’ also, in its or their discretion, may provide by
ordinance or ordinances for the leasing of a municipal public works and

provide for the custody, maintenance and operation thereof by a lessee in

accordance with the provisions of such ordinance or ordinances and lease
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MUNICIPAL PUBLIC WORKS; BOND FINANCING § 8—16-4
Note 3

cc~ntract executed pursuant thereto: Provided, That the lessee shall pay to th~

~umcipal1ty or municipalities for the use and occupancy of such municipal

public works so leased an amount sufficient to provide a sinking fund for the

payment of the bonds ancj the interest thereon and all other charges mentioned

in section seventeen of this article.

Acts 1935, c. 68, §~ 3, 21; Acts 1937, c. 55; Acts 1961, c. 100; Acts 1969, c. 86.

Library References
0

Key Numbers Encyclopedias
Mumcipal Corporations ~284(I) C J S Municipal Corix~ra~ions § 967

,Westlaw Key Number Search: 268k284(l): ‘

Notes of Decisions.
•0~

Board, commission or committee. 2 and placing the construction of a public work

Injunctive relief 4 under the supervision of a board commission

Leases 3 or committee but bank s decision as to reason

Title ~of,act 1 ‘‘ ableness of agreed price for land needed for

project~is not final. Acts :1935, c. 68. Duling

~ 1 Title of act
Bros. Co. V. City of Huntington, 1938, 196 S.E.

The title An Act to authorize mumclpalities
552 120 W Va 85 Levees And Flood Control

to establish * * municipal public works and ~ 8

to defray the cost of such construction
* * * by

issuing revenue bonds, secured by and payab1e~. 3. Leases :

from the revenues of such systems to authorize Generally a municipality may lease property
charges for the use of such municipal public which it holds in its proprietary capacity but the
works and to provide for the collection of

power to lease does not includé the pow~r to

same having clearly expressed the principal discriminate against meniMrs of a minority
object to authorize municipal public works,

race in - the exercise of~, their constitutional’
words descriptive of details ancillary thereto

nghts U S C A Const Amends 11—15 Law
should not be narrowly defined Acts 1935 c

rence v Hancock 1948 76 F Sup~ 1004 Con
‘~r 68 .Const. art. 6, § 30. Dulmg Bros. Co. v. City .

. .~
S

of Huntington 1938 196 SE 552 120 W Va
stitutional Law ~ 220 5(1)

85 Statutes ~ 123(3) Where municipality constructed s~(’imming
Th~ title, “An Act to ~uthorize rñuinicipalities pool with public funds under státutory.aüthori

to establish * * municipal public works and ty the municipality if pool is operated must

to defray the cost of such construction * * * by operate it itself or if leased must see that pool

issuing revenue bonds secured by and payable is operated without discrimination against citi

from the revenues of such systems to authorize zens on account of race or color Code W Va

charges for the use of such municipal public 8—4A—1 et seq 8—4A—21 8—14—1 et seq 13—1—8

works and to provide for the collection of 13—1—22 U S C A Const Amend 14 Lawrence

same contemplates special assessments or v Hancock 1948 76 F Supp 1004 Constitu

charges for the service or benefit from a flood tional Law ~ 217(3)
I

wall Acts 1935 c 68 Cost 9.11 6 § 30
Where city constructed swmmu1~ig pool with

Dulrng Bros
~ ~ty~~if WteSt~ 123(3)

pliftud considerati~,n under lease wEnch

2 Board commission or committee did not permit association to make profits from

Individual who has been appointed chai~rn~n’ o~èrátion of pool but’ i~e~ired it’to’iise all ~nèt

~‘ pro~tem of niunicipal building commission pos-
revenue to improve and develop pool and to

sesses same duties and responsibilities as regu provide additional recreational facilities city

larly and duly elected chairman of that commis could not by such lease relieve itself of obli

sion would possess Code 8—33—4 State ex gation to see that constitutional right of all

rel Charleston’ Bldg Corn n v Dial 1996 479 citizens to equal protection of law in use of pool
SE 2d 695 l98iW Va 185 Municipal Corpo was preserved Code W Va 8—4A—1 et seq

_______

rations ~ 192, ... t.,
.

8—14—1 et seq., 13-1—8, ~. 13—l—22;,~. Const..

A national bank could be regarded as a corn U S C A Amend 14 Lawrence v Hancock

______~~ mittee under act authorizing municipalities to 1948 76 F Supp 1004 Municipal Corpora
______

Construct and maintain flood control systems tions ~ 72 1(3)

_____
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§ 8-1.6-4 ‘ MUNICIPAL CORPORATIONS

Note 4

4. InJunctive relief tems and flood walls, petition for injunction did

‘lnj~inction’ woul’d’ noi lie to restrain enforce- not indiéate that ordinance would cause irrepa
ment of municipal o~dinance trunsferring con- rable injury, and declaratory ‘judgment âcti6ri
trol of ~itys~floodwàTh system from board to. would be adequate remedy at Jaw. Code,
another, local agency; municipality was autho-

.

8—16—1, 8—16—2,’. 8—16—4. Perdue v. Ferguson,
rized by statute to maintain control over munic- 1986, 350 S.E.2d 555, 177 W.Va. 44. Injmic,
ipal public works, including flood control sys- tion ~ 85(1) .

“

§ 8—16—4a. Additional special provisions as to motor vehicle parldng facili

ties

(a) The Jegislatu,~e hereby ~‘finds that the greatly increased use by the public of

motor vehicles of all kinds has caused serious traffic congestion on the. streets

of many municipalities in this State; that the lack of adequate planning and

supervision .of the location of parking facilities; ‘the parking of motor vehicle8 of

all kinds aiid the lack of adequate parking facilities for motor vehicles of all

kinds substantially impede the free, ci~rculation of traffic in through and from

many. municipal:ities in, this State, impede the rapid and effective fighting. ~of

fires ‘and dis~siti~n of police officers therein, contribute to the location and

relocation of commercial and business enterprises outside of urban areas and

retard the devèId~thient of ‘cohimérce and~ business :within many municipalities
in this State, thereby giving rise to urban blight and ‘adversely affecting .~qr

threatening to adversely affect ‘the’ tax base of such municipalities; that sikh’

parking crisis can be reduced by such municipalities providing adequate motor

vehicle ‘ strategically located there that providing properly
located’ termmal space for motor vehicles is a public responsibility, that

fostering the development of commerce and business within mumcipahties
with the mcreásed tax revenues resulting therefrom is a public purpose that

fostering the’ avai1~bility of ~roperty, I~r charitable use is a public purpose, that

the closer the proximity ,,between municipally owned motor vehicle pLtrkin,g
facilities and commercial and business establishments the greater the develop
ment of commerce and business and the greater the level of revenue produced
by si~ich motor ‘~!4hicle parkin~ facilities, that the erection or constructionr of

pedestrian viaducts ramps, bridges, tunnels or other pedestrian facilities lead

ing th~ and~ frOm’ ~iiotOr.’véhicle .parking~facilities so as’ .to facilitate the’movemènt

of pedestri~ns to’an’W from such motor vehicle parking facilities fosters the

developmei’~t o’f’ tcomm~erce and business and increases the level of revenue

produced~ b~ç such ~iotor vehicle parking facilities, that the leasing, particularly
on a long term basis and the selling of space for commercial or busmess use in

connectioh ~ith a municipally dwned motor vehicle parking facility will aid the

development of m~rc~ and businetss, increase the level of revenue produced
by such motor vehicle parking facility and maintain ~nd increase thet tax base’ of

such..munici~alities;” that’ in many~’i.nstances the authority fOr the’ leasing’ of,

space a.~ pitovidCd for ‘in’ this section would assist in financing the construction,

reconstruction establishment acquisition, impfovem~nt, renovation extension

enlargement~ increaser equipment or. repair (including replacements).’ of any

such ‘motor vehicle parking facility that the enactment of this section is for the,
general welfare ‘~f the public and is a public necessity, and that the means and

measures authorized in this, ‘sectiQn ~are,, as a matter, of. public .pQlicy, for ..the
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MUNICIPAL PUBLIC WORKS; BOND FINANCING §~8—16-4a

public purposes of such municipalities. This section is enacted in view of these

findings and shall be liberally, construed in the light thereof.

(b) The governing body or bodies, in its or their discretion, may provide by
ordinance or ordinances:• .‘ ,

(1) For the leasing by the board as lessor of space in or on a municipal public
works which is a motor vehicle parking facility for any business, commercial or

charitable use to such person, for such fair and adequate consideration, for

such period or periods of time and upon such other terms and conditions as

such body or bodies or the board may agree to ~n connection with the leasing
of any such space the board may agree to provide in or on such motor vehicle

parking facility such structures, accommodations or improvements as may be

necessary for such business commercial or charitable use pr such space may

be leased upon condition that the lessee shall provide (the sam~ in or on the

space so leased.

(2) For the leasing by the board as lessor or the selling of air space over a

municipal public works which is a motor vehicle parking facility for any

business commercial or charitable use to such person for such fair and

adequate consideration for such period or periods of time in the case of a lease

and upon such other terms and conditions as such body or bodies or the board

may agree to Any lease or deed of sale of such air space may contain

provisions (i) authorizing the use of such areas of the underlymg motor vehicle

parking facility as are essential for ingress and egress to and from such air

space (ii) relating to the support of any building or other structure to be

ere~cted in such air space, and (iii) relating to the connection of essential public
or private utilities to any building or other structure in such air space

(3) For the erection or construction by the board of any pedestrian viaduct

ramp, bridge, tunnel or other pedestrian facility leading to and from a munici

pal public works which is a motor vehicle parking facility, and any such

pedestrian viaduct ramp bridge, tunnel or other pedestrian facility shall, for

all purposes of this article, be considered to be a part of a municipal public

~ works which is a motor vehicle parking facility with like effect as if the term

municipal public works were expressly defined in section one of this article

to include pedestrian viaducts, ramps bridges tunn~ls ~r other ~edestnan
facilities Provided, That any cost incurred by any municipality or mumcipali 0

ties m erecting or constructing any such pedestrian viaduct ramp, bridge
tunnel or other pedestrian facility which connects a n~iunicipal public works

which is ~a motor vehicle parking facility with a privately owned building or

buildings or other privately owned structure or structures shall be paid for by
the owner or owners of such building or buildings or such other structure or

Structures.-
.

‘. :. ‘- ~‘. ‘‘

.
.

.

.,
,.

,

Any-. such lease may be privately -negotiated without any public nQtice or.

advertising and any such sale may be a public sale pursuant to the provisions

of section eighteen article twelve of this chaptef or s~uch sale may be privately
negotiated, notwithstanding the provisions of said~section eighteen~ :. .‘~‘
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KeyNumbers:
Municipal Corporations ~268.

Westlaw Key Number Search: 268k268.

Condemnation 3 -

Pówersofleglslatüre 2

Validity 1

1. ValIdity
~,, ..;

West Virginia statute authoriiing municipali
ties. to -lease space;in municipally owned park
ing facilities to private interests, as construed by
the ‘West Virginia Supreme Court to authorize

sale -or lease to private interests of ancillary or

incidental spac~:which. has- as~ its primary and

dominant,purpose the conferring of benefits on

the public geneiall~rYis ~constitutional on its face

and~ West Vir’ginia law. provides adequate means

to- assure against, unconstitutional application
should private purpose utilization be allowed to

advance b~yónd thd thrdshold of incidental use.

28 U.SC.Ai~: §~ 2201, :2202; Code- W.Va.

8-.16-4a; U:S.c.A.CoflSt. .Amen4. 14.. Washing
ton-Si~irmnérs, Inc. v. City of Charleston, 1977,
430 F.Supp. 1013. Municipal Corporations ~
722 - .•‘

-

Exeipption. from taxation of municipally
owned parking facility, some of whose-space
was being leased to’ priv~te business; and the

bonds and interest which financed the facility
did not violate constitutional limitation on ex

emption-from taxation or constitutional require-
merit,- that taxation be uniform.

- Code,

8—i6-4a(a); Const. art. 10, §~ 1,9. Stateexrel.

City of Chárle~ton v. Coghill, -1973, 207 S~E.2d

l13,l56-W.Va.877.~-TOxation~193. -

MUNICIPAL CORPORATIONS:

City’s’operation of parking facility in which~ a

portion of the parking space was devoted~to

-

-

private business did, not violate the State, or

Federal Constitutions on theory that such facili
•

ties were in competition with private pel-mns I

providing the - similar service, thus
.
denyi1~g

-

equal protection and taking property for private
purposes. Code, 8—16—4a(a); Const. art. 3,
§~ 9, 10;. U.S.C.A.Const. Amend. 14.. State,ex
i-eL City of Charleston v. Coghill, 1973, 207 -

S.E.2d 113, 156 W.Va. 877. Constitutional Law
€~ 234.6 --p,

-

-

-.

Statute, which authorizes the creation of mu

nicipal parking authorities and which allo~.vs- for
leasing of space within ‘municipal parking~1ots

•

to private concerns, does not violate state~con

stitutional provisions relating to uniformity of
taxation and exemption of certain items from

taxation nor does it - violate the due process- or

equal protection guarantees of the State or E~ed
eral Constitutions. Code, 8—l6—4a(a); Const.

art. 3, §~ 9, 10, art. 5, §~ 1, 5; U.S.C.A.Const.
- Amend. 14. State ax rel. City of Charleston v.

çoghill, 1973, .207 S.E.2d 113, 156 W.Va. 877.

Constitutional Law ~ 234.6
-

- If any municipal parking faciiity~project is

challenged on the constitutional grounds of lack

of “public purpose”, court must look to an

• -

expansive definition, of- “public purpose” and

evaluate the project in terms of the necessity of

commercial sale or leasing of space to finance
-

the facility, the degree’ to which the facility will

enhance or implement any plan of urban ‘dëvel

334

(c) The- proceeds received from any lease, sale or payment as provided in th~
section shall be deemed revenue of the works and used as provided in section

seventeen of this article.
.

-

‘

- -

(d) Notwithstanding the fact that any motor vehicle parking facility subject to

the provisions of this article is municipally owned and the fact that a lease or

sale under the provisions of subdivision (1) or subdivision (2), subsection (b) of

this section is for’ a public, purpose as declared in subsection (a) of this section,

any leasehold interest under said subdivision (1), and any building, structure,

accommodation or improvement erected, made or opeiated .in any air space

leased or sold’ under ‘said subdivision (2) shall be subject to all property taxis,
which shall be assessed and imposed against the lessee or grantee, as the caie

m~y be, unlës~ the use of such leasehold interest, building, structure, accomm~
dation or im~rovethein is otherwise exempt from property taxation under the

provisions of section nine, article three, chapter eleven of this code.

Acts 1971, c. 99.
-

Library References
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MUNICIP1~ PUBLIC WORKS; BOND FINANCING § 8—16-5

opnient, and the degree to which the proposed.. Legislature was entitled to delegate power to

project will enhance the public policy of encour-
.

municipal corpc~ration to determine the amount

aging economic development and expansion of of space in a ‘public parking facility which

j1jdustry and commerce. Code, 8.-16—4a(a). would beleuled or sold to private business,

State ex rel. City of Charleston v. Coghill, 1973, commercial or charitable uses, subject to the

201 S.E.2d 113, 156 W.Va. 877. Municipal constitutional limits on a municipality’s discre

Corporations ~ 267 tion. Code, 8—16—4a(a). State ex rel. City of

Although municipally owned parking facility Charleston v~ Coghill, 1973, 207 S.E.2d .113,

desig~ied for an acknowledged public purpose is 156 W.Va. 877. Constitutional Law ~ 63(2)
co~ititutionaL even~ though it confers ancillaEy .

and incidental benefits upon private persons1 a

municipally owned parking facility which has,

as its primary and dommant purpose the con

ferring of pnvate benefits with only ancillary

public benefits, would be an unconstitutional

use of the authority conferred on mumcipahties

by the legislature Code 8—l6--4a(a) State ex

~: rel. City of Charleston v. Coghill, 1973, 207

~ s.E.2d 113, 156 W.Va. 877. Municipal Corpo
rations ~ 267

2 Powers of legislature
Public parking is among the public purposes

on which the legislature may direct or authorize

government action. Code, 8—16—4a(a). State

ex rèl. City of Charleston v. Coghil, 1973, 207

S.E.2d 113, 156 W.Va. 877. States~2l

§8—16—4b.. Additional special provision as to the use of space in motor

vehicle parking facilities’. . ..

‘

~For all purposes of this article, the power and authority of any municipality
to lease, as• lessor, spâ~e ma thotor vehicle parking facility to any person for

business, commercial or charitable use shall be deemed to include the power

and authority to lëasè such space to the United States of America, the State of

West Virginia, the county court of any county of the State of West Virginia, aM

any agency, board or commission of any thereof and the revenues derived from

such leases may be pledged is security for and expended in payment of revenue

bonds of such municipality in like manner and to the same extent as other

revenues from such motor vehicle parking facility

Acts 1974, c. ~
.

.

W.Va’. Const., art. IX, § 9, redesignated the office of the county court

as county commission.

§ 8716—5. Powers of board

The board shall have plenary power and authority to take all ‘ steps and

proceedings, and to make and enter into all contracts or agreements necessary,

appropriate, useful, convenient or incidental ~to the performance of its duties

and the execution ofitspowers and authority under this article: Provided, That

any ‘~contract or agreement relating to the financing, or the construction,

.335

3. Colidemnatlon :
.

A finding that a public. condemnor has the

right to take property for purposes st~ted in

petition for commencement of condemnation

proceedings and enter ‘the p~roperty is immedi

ately appealable. Code W.Va: 8—i6--4a, 54—2—2,
54—2—5, 54—2—14. Washington-Summers,. Inc~

v. City of Charleston, 1977, 430 F.Supp. 1013.

Eminent Domain: 25 3(2)

Failure of petition for commencement of áon

demnation proceedings to state all, uses for

which property is intended may be ground for

denying the petition. Code’ W.Va. 8—16—4a,
.54—2—2, 54—2—5, 54~-2-14. Washington-Sum
mers, Inc. v. City of Charleston, i977, 430

F.Supp. 1013. Eminent Domain ~ i91(3)

PART lU—GENERAL POWERS AND AUTHORITY
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reconstruction, establishment, acquisition, improvement, renovation, extension,

enlargement increase equipment operation or maintenance of any such

works, and any trust indenture with respect thereto as hereafter provided for;
shall be approvedby the governing body or bodies. -

The board may employ engineers, architects, inspectors, superintendents;
managers, collectors, attorneys”and’ such other employees as in its judgment
may be nece~àry in the execution of its powers and dutiès,,.ánd may fix their

compensation, all of whom shall do such work as the bOard may direct. All

compensation and expenses incurred in carrying out the provisiOns of this

article shall be paid solely from funds provided under the authority of this

article, and ~hé~ board shall not exercise or carry. out any power or authority
herein given it so as to bind said board or any municipality beyond the extent to

which money’ shall have been, or may be provided under the ~authority of this

article.
-

. ,.,

—••~ ‘

No contract or agreement with any contractor or contractors for labor ~r
materials, or both, exceeding in athOunt the sum of ten th6usand dollars ii

be made without advertising for bids, which bids shall be publicly opened aid

an award made to the lowest responsible bidder, with power and authority ii~

the board to reject any and all bids

After the construction, reconstruction, establishment, acquisition, renovation

or equipment of any such works, the board~ shall maintain, operate, :mariage.
and control the same, and may order and complete ~any improvements, exten

sions, enlargements, increase or repair (including replacements) of and to the

works that the board may consider expedient if funds therefor be available, or

are mad~ available as provided in this article, and shall establish rules for the

use, maint~nance ~nd ~perat1on of the works and do all things necessary or

expedient for the successful operation thereof and for stormwater systems and

associated stormwater management programs~ those activities which include,
but are not limited to stormwater and surface runoff water quality improve

ment activities necessary to comply with all federal and state requirements All

public ways or public works damaged or destroyed by the board in carrying out

its authority, under this article shall’ be restored ‘or r&paired by the ~board and

placed in their original condition, as nearly as practicable, if requested’ so tddb

by proper authority, out of. the ‘fun4s provided under, the authority. ,of this

article.
‘

Acts 1935, c. 68, § 4; Acts 1969, c. 86; Acts 1998, c. 214, eff. 90 days after March 14,
1998; Acts 2001, c. 212, eff. 90 days after April 14, 2001.

Librar:,’ References
‘

Key Numbers Encyclopedias
,

,.. ; t~

Municipal Corporations ~328. C.J.S. Municipal Corpoiations §~‘ 1027 to

Westlaw Key, Number Search: 268k328.
,

1029. ‘

,

§ 8—16—6 Preliminary expenses

.k ‘:All necessary preliminary . expenses actually incurred by the’ bOard ~df any,

municipality or municipalities in the: making of surveysior estimates of cost and
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of revenues, employment of engineers or other employees the giving of notices,

~ ~e~taking of options,. and all other expenses of whatsoever nature necessary to

be~’j5aid priori to the issue, sale. and delivery of the revenue bonds herein

provided’ for, iTiay be paid by. the municipality or municipalities, to be reim F
bui~sed and repaid out of the proceeds of the sale of such revenue bonds to be F!:
uséd~for the construction, reconstruction, establishment, acquisition, improve-’

ment, ‘renovation, extension, enlargement,’. increase, equipment or repair (in-~

cluding~replacernents) of such works as hereinafter prbvided.

Acts1935 c 68 §5 Acts1969 c 86

§‘~16—7., Ordinance for constructIon,-etc., of works

Befórè any municipality or municipalities shall, under the provisions of this

article, construct, reconstruct, establish, acquire, improve, renovate, extend,

enlarge, ‘increase, equip or repair (including replacements) any municipal
public: works, ‘the governing body, or the governing body of each participating
municipality, shall enact an orditiance or ordinances, which shall (a’) set forth a

brief and general description of the works, including, a reference to the

preliminary report or plans and specifications which ‘shall theretofore have

been prepared; (b) set forth the estimated cost thereof; (c) order the construc

t~on, reconstruction, establishment, acquisition~ improvement, renovation, ex

tension, enlargement, increase, equipment or repair (including replacements) of

such works;’ (d) direct that municipal revenue bonds be issued pursuant~ to this

article,, in such amount as may be found necessary to pay the cost of the works;

(e)contain such provisions as the governing body determines are necessary or

desirable with, regard to the establishment” and setting aside of reserves from

theprOceeds of such revenue bonds or from the revenues of said works, or from

both and the administration and disposition thereof and (f) contain such other

provisions as may ,,be necessary or proper in the premises. When two or more

municipalities take joint action under the provisions of this article, a certified

copy of each such ordinance shall be filed in the office of the clerk of the county
commission of the county or countigs in which the municipalities are located

and m the office of the state tax commissioner and when any such municipality
is located in more than one county’, ‘the filing for that municipality shall be in

the office of the clerk of the county commission in which the major portion of

the territory of such municipality is located Before any such ordinance shall

become -efféétive, ,an abstract of the ordinance, determined by the governing
body~or each governing body, as the case may be, ‘

to contain sufficient

information’ as to-give notice of-the contents of such ordinance, together ,with
the ‘following described notice, shall be published as a Class Illegal advertise

ment in compliance with the provisions of article three, chapter fifty nine of

this code, ~and the publication area’ for such publication shall be such munici-

P~ality
‘

or e~äch’ such niunicipality, as the case may be. ~The notice to• ‘be

published with said abstract of the ordinance shall specify a date, time and

place for a public hearing, the date being not less than ten days after the first

publication of said abstract and notice and not prior to the last publication of
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said abstract and notice, at which time and place all parties and interest may;

appear before the governing body of the.municipality or each such municipalit~c
and may be heard as to whether or not said ordinance shall be put into effect;
and said notice shall also identify the office in which a certified copy~. of such~

ordinance shall be on file for review by interested persons during the:~offic&

hours of such office. At such hearing all objections and suggestions shall be~
heard and the governing body or each such governing body shall .take such
action as it or they shall deem proper in the premises: Provided, That if at any.

~ such hearing written protest is filed by thirty percent or more of the freeholders

r of the municipality for which the heanng is held, then the governing body of

said municipality shall not take further action unless four fifths of the members

of said governing body assent theretô:’Provided, however, That in c~.se’ written~

protest is filed by thirty percent or more of the freeholders as herein provided,
any such governing body shall have authority to appoint, a committee to consist

;1’ of one proponent, one opponent, and the third to be selected by these two, to,

determine whether or not thirty percent of the ‘freeholders have in fact protest-,
ed and said committee shall, report its findings to .any such~ governing b9dy.,

Acts 1935, c. 68~ 6; Acts 1967, c. 105; Acts’ 1969, c. 86;”Acts 1971~c. 193; Acts 1’973,’
c. 89; Acts 1’981,:lstEx. Sess., c. 2. “

,

•.

H, :.

S
Library References ‘.~‘ ‘,‘ ‘,

Key Numbers ‘ Encyclopedias ‘ .‘‘ ‘41

Municipal Corporations ~300. c.~.s. Municipal Corporations § 991.’ “

Westlaw, Key Number Search: 268k300. ‘

.1’.
,.

‘.
Notes of Decisions

-

, ~‘

‘I.. ‘. ,...... “.‘,. ~, ‘‘.‘.

Cost informatIon 2. S.E.2d 588, 125 W.Va. 415. Les,~ees And Flood,
Purposes of ordInances 1 Control c~ 12

Repeal of ordinance 3 ‘‘ The statute requiring municipal ordinance áu~
thorizing construction ~Of public work tO ‘s~i

1. ‘Purposes of ordinances . .

forth estimated cost’ thereof refers.to the cost’of

The purpose of Ordinances required by statute’ the proposed work,to the municipality, and. not,

authorizing, municipalities to establish and, .

to other contributions. Acts 1935, c. 68, § 6.

maintain, municipal public works’ and defray Smith v. City of Parkersburg, 1943, 24 S.E.2d’

cost’the’re’of’by’issuing rè~enue bonds is to ‘in-’ 588,’ 125 W.Va.’415~’ Muniëipal Corporatioiis’
form residents and taxpayers of the municipali- ‘~ 303(l).. ‘‘.

,

ties concerning outlay by them and expected ,,
,

‘
‘.

‘ ‘

returns from, special assessment to be laid pur- 3. Repeal of ordinance
-

suánt to the statute. ‘Acts 1935, c. 68. Smith v. Referendum attempti~ig repeal of ‘city ordi
City’~f Parkersburg,’ 1943, 24tS.E.2d 588, 125:

nance authorizing the”issuarice of’ bon~fO~
W.Va., 4,15. Municipal corporations €~ 301

construction of an incinerator ‘plant under~áct

2. Cost information- ‘. ‘

‘
.

.
. authorizing, municipalities to, issue, r,evenu~

~‘‘ ~ ;
Municipal ordinances relating to flood wall

bonds for constructionLior maintenance, ~of,,a,
project, which set forth the estimated cost of the municipal public works, could not affect the

proposed ~ork tc~ the èity, bUt not the total cost validity ‘of the ordinanôe when questioned for

of the pràject’including’that assumed by federal other reasons by bondholders..’ Code,;8-’4A—1 et

government; sufficiently complied with statute. seq. State ex rel. Klostermeyer v. City of~

requiring such a municipal ordinance to set Charleston, 1947, 45 S.E.2d 7, 130 W.Va. 490,
forth th& é~timated cost th~i-ebf. Acts 1935, c. 175’ A.L.R. 637. Munici~a1 ‘Cbrpaiations ~

S

~‘ 68; § 6. ‘ Smithy. City of Parkersburg, 1943, 24 108.1 .

‘

.

‘.
. S

5’’’
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FART IV—Ri~i~ OF EMINE~ DoMAIN -

§ 8—16—8. Right of eminent domain

Every such municipality shall have plenary power and authority to condemn

ally such municipal public works to be acquired, and any land, rights, ease- Ij
ments, rights-of-way, franchises and other property, real or personal, deemed

necessary, appropriate, us~ful or convenient for, and incidental to, the con

struction, reconstruction or establishment of any such works and space for

business, commercial or charitable use in connection therewith, or for the

improvement, renovation, ~extension, enlargement, increase or equipment there-

of or thereto, and in connection therewith shall have and may exercise all the

rights, power, authority and’ privileges of eminent domain granted to munici

palities under the l~ws. relating thereto. Title to property ~haII be. taken in the

name of the municipality or jointly in the names of the participating municipali
ties Proceedings for such appropriation of property shall be under and

pursuant to chapter fifty four of this code Provided, That any1 such municipali

~ shall be under no obligation to accept and pay Ifor a~iy property. condemned,

and ~sIri~.ll in no event pay for any property conden’néd oi~ purchased, except

from funds provided under the authority of this article, and in any proceedings
to ~condenm, such orders may be made as may be just th any such ~municipa1ity
ançl tothe owners of the property to be condemned;~ and an.~understanding oi

other secj~çity,
.
may be required ~securing such owners agajnst~ any 1955 or,

damage which may be sustained by reason of the failure of any such mumcipal
ity to accept and pay for the property, but such undertaking ,or security, shall J
impose no liability upon any such municipality, except such as may be paid,
from the funds provided under the authority of this article.

‘

“

. .

In the event of acquisition by pürchasé, the board may obtain and exercise an

option from the owners of said property for the purchase thereof, and thay”
enter in±o~’à àonttact~ for the purchase thereof, and such.~be made

upon such terms and conditions, and in such manner as the board may deem

proper: Provided, however, That the exercise.of such option, or the contract for

such purchase, or. such purchase shall in no event create any obligation of any.

such municipality, or create any debt; liability or claim, except such as nrny be

discharged or paid from the funds provided under the authority of this article

tIrL the event of the acquisition of any works already constructed by purchase
or condemnation, the board at or before the time of the adoption of any

ordinance described in section seven hereof shall caus~ to4 be det~rrnined what

reconstruction, improvement, renovation, extension, enlargement increase,

equipment or repair (including replacements) will be necessary, in order hat1

such works and’ spacefor business,. cbmmercial or charitable use in connectibn

therewith, if any, may be effective for their purpose; ‘ahd’ an~’e~timáté of the cost,
thereof shall be included in the estimate of the cost requii-ed’ by’ section seven

hereof, and the same shall be made upon the acquisition of the works and as a

part of the~cost thereof Provided further, That no municipality.or municipali
tiesshall, ~under the authority-conferred by this article,;condemn any’existing
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privately owned works (other than motor vehicle parking facilities) in operation.
at the date of the condemnation.

Acts 1935, c. 68, § 7; Acts 1969, c. 86; Acts 1971, c. 99.

L1br~ Referan~es

Key Numbers Encyclopedias
Eminent Domain ~1 8. C.J.S. Ex~iinént Domain §~ 51, 54.

Westlaw Key Number Search: 148k18.

-

PART V—RI~v~uE BOND Fm~icING

§ 8—16—9. Bonds for improvements, etc., of works’

Whdnever any municipality or municipalities now, or hereafter, shall’ ciw~i

and ~maintain’ and ‘operate any of the wàrks herein referred to, whethé~

constructed, reconstructed, established or acquired under the provisions of this
article ‘or not, and shall desire to improve, renovate, extend, enlarge, incrëas~
equip or repair (including replacements) the same, it may issue revenue bonds,
under the’ provisions of thu article, to pay for the same, and the procedure
therefoiyincluding ‘fixitig’~l1 rates and the’computation of the amount thereof,
shall be ‘the same as in this ‘atticlë provided’ for the issuance of bonds for the

constructi’on, reconstruction; establishñient or acquisition of any such’ works1in

ot by ‘any such mtmicipálit~r ‘which’ has ‘not theretofore owned and rnàintainè~d
and Operàted.äny such v~Oi~k~: Provided, That ‘no existing obligàtioñs or~’rights
shall be affected or impaired’ thereby.

‘ “

~‘

Acts 1935 C 68 § 8 Acts 1969 c 86
L

~Library References
.

KeyNumbers ,.~, ~ ,,,
‘.

.,~ Encyclopedias
‘

.‘
‘

Municipal Corporations ~911,.
, .

‘

,

C.J.S. Municipal Corporations § 1649.
Westlaw Key Nurhber Search 268k91 1

Notesof’Declslons.~’
,

‘

In general 2 ,~ “ L,’’, ~ “ struction and equipirientofa hospital owñeU-by
Calling of bonds S~ ., ~ •‘ municipality, residue of which expense was 14aid

“i ‘~ Construction and application I
~,

‘

,

from sale of revenue bonds could be. used for

Funding’sources 3 ~ ~‘‘‘‘ ‘~
‘

such purpose. Code 1931,’ 8-4A—l et’ se4., ‘as
Valldityofbonds4’~ ~ ‘,..

,.

enacted by, Laws 1935, c. 68. Warden v. Cityof
Grafton 1943 26 SE2d 1 125 WVa 658

1 ~ons~c ~d”appiic~tI~n’ ‘
.

“ Municipal Corporations ~ 911

‘Building that w’a’a ~o be à~quh~d ändbwn~d ‘C~~ of Wheeling held authorized to issue

by Charleston Building Commission butjleased’ bonds for constructing bri4ge across river- with-

to state was a “municipal public work” for,, in corporate limits (Acts 1923, c. 14; Chartenof

pui~poses of “revenue bond finaJicing ‘~tdthtes.’ City of’Wheeling, §~ 31 ,~83 ‘84). State v. Steen,

COde,’~8~46~-1. &ateJex rel. ~CharlestOii Bldg.’:’ 1:928;. 145 S.E.’602, :l06’W.Va. 325. ‘Municipal
Com’n v.Dial, 1.996, ~7,9,S.E.2d.695, 198~W.Va. .,. orporations ~ 911

.,
‘

.

185. Munici~al Corporations ~ 911
‘ ‘ ‘

3. Fundingisources’
2.~ In general,, ,:‘ , .. Fines, generated by a municipal cout~ niay~be
The proceeds of a series ,of general obligation dedicated to retire a debt created fo~ a’ bond

bonds of city Of Graftoh issued for purpose of issue fort not more ‘than’ tWenty years which

defraying part ofc expense, of completing~ con- finances the construction of a municipal build-
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ing to the extent .that said municipal bui~di.ng c. 68. Warden v. City of. .Grafton,, 1943, 26

constitutes a jail or facility, the use or establish- S.E.2d 1, 125 W.Va. 658. Municipal Corpora
inent of a jail which houses municipal prison-. ‘tions ~ 911

ers.~ Magro, Op~Atty.Gen., June. 7, 1988.
..,

F
~ MUNJCIP~~ PUBLIC WORKS, BOND FINANCING

4 ValIdity of bonds

The validity of municipal revenue bonds is

sued by city of Grafton, the proceeds of which

were to be used toward completion of hospital
owned by city, was not impaired by fact that

funds derived from general taxation, or from

other sources, also had been, and were to be,
used in cohstru&ion of the hospital. Code

1931, 8—4A—1 et seq., as enacted by Laws 1935

5. CaLling of bonds

Portion of city’s ordinance requiring city to

call revenue bonds it issued when a certain

surplus existed in sinking fund from which pay
.n~nts1’were to be made was invalid. Code,
8—16—9 et seq., 8—16—12. City of Fairmont v.

Investors Syndicate of America, Inc.~ 1983, 307

S.E,2d 467, 172 W.Va. 431. Municipal Corpo
rations~953

§. 8-16-10. Items of expense included in cost of works

The cost of the works shall be deemed to include the cost of construction,

reconstruction, establishment or acquisition thereof, the cost of all land, rights
eä~ements, rightsrof-way, . franchises and other property, real or personal,
deemed necessary, appropriate, useful, convenient, or, incidental therefor or

th~reto and for the improvement, renovation, extension, enlargement, increase,

equipment or repair (including replacements) determined upon, the mterest

upon~bonds priorto and during the project~and for..six months after completion~
thereof, th~ amount of any reserve funded from the proceeds of bonds,

engineering and legal expenses, expenses for estimates of cost and of revenues,

expenses for ~plans, . specifications and surveys; other. expenses necessary or

incident to determining the feasibility or practicability of the enterprise; ad

ministrative expenses; and such other expenses as may be necessary or inci

dent to the financing herein authorized, the project, the placiñ~ of the works in

operation and the performance of the things herein required or permitted in

connection with any thereof.

Acts 1935, c. 68, § ‘9; Acts 1969, c. 86; Acts 1973, ~. 89~
:.:~ ‘rc

Library References

Key Numbers
-

.

Encyclopedias &,..

Municipal Corporations ~95O(1 5). C.J.S. Municipal Corporations §~ ~1708 to

Westlaw Key Number Search: 268k950(15). .1709. .

.

~.

§‘~8—l6—1 1.. No municipality is to incur any obligation not. payable frOm

proceeds of bonds; exemption from’taxation .

.

No~thing in this article contained shall be so construed as to authorize or

permit any municipality or municipalities to make any contract or incur any

obligation of any kind or nature, except such as shall be discharged or payable
solely from the funds provided under the authority of this article Funds for

the payment of the entire cost, of the works shall be provided by the issuance of

revenue bonds of the municipality or mumcipalities, the principal and mterest

of which bonds shall be payable solely from the special fund for such payment
herein, provided for, .and said bonds shall not ~in~ any ~espect be a corporate
indebtedness of such municipality or municipalities. . All such .bonds and, the

interest thereon, and all properties and revenues and income derived from such
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municipalpübiic’works, shall b~ exempt from all taxation by this State, or’an~’
county, municipality, political subdivision or agency thereof. All of the details:,
of such bonds and the issuance thereof shall be determined by ordinance of the’-

governing body or bodies. .~.

Acts 1935 c 68 § 10 Acts 1969 c 86 I

Library References

Key Numbers ‘‘-~‘‘ “ ‘
‘‘

Encyclopedias” ‘

‘

Municipal Corporations ~950(I5). ‘, C.J.S. Municipal
:

Corporatiàns, §~ 1708
Taxation ~218. l~09. ‘“

‘‘.

Westlaw Key Number S’earches~’
c ~ s ~ 260

268k950(15); 371k218.
axa Ofl~

~ •~‘
-

“ .,‘• .,,.~, ,, ,:~.

Notes of Decisions
,

Constitutional provisIons 1
‘~

Provision of State Constitution prohibiting
________

1
‘state frota contracting debt exceptunde~ certain~

1. ‘ConstItutional provisions
~ ‘-“c ~.. circumstances is, not designed ‘to prohibit state~

,....,.. •or state s agencies from issuing revenue bonds~,
StateConstitution s-prolubition against mcur- . .

‘

ring excessive debt by1 muni~cipa1 corporations~
that are to be liquidated from contracts requir

was iiot vEolated by Charleston Building Corn-’ mg rental payments from another state agency’

n’iission’s proposal’~ u~i fihai~ic~ acquisition ‘of ~dr from contracts for necessary services such~a~’

building to be leased to state through issuance -. utilities;, nor does that constitutional provision.
of bonds or certificates of participation. Const.~ preclude issuance of revenue bonds which, ai~’e,

Art. 10 § 8; Code, ‘8~33-5. State e~ rel. to be xedeemed fr&m ~ecial fund. Const. Ar~

Charleston Bldg. Cori’i’n~v~ Dial, 1996, 479’’ 10, § i4~ State èx rel. Chth4ston Bldg. Com’ñ V’’

S.E2d 695; 198 W.Va: l8~5c Municipal Corpo-~. Dial, 1996,.479 S.E:2d .695,198 W.Va. l85~,,

rations.~,864(3) ~, ~.
,

,‘.. States €~.i48
,

. ~. -.;. ‘:

§ 8—16—12 Inter~st rate and life of bonds, redemption, how payabI~,
form, ‘denom~ations, etc.; additional bonds, authorized; in~
térirn certificates

‘-

Such revenue bonds shall be~r interest .at not more, than twelye percent pe,~,

annum, payable semiannually, or at shorter intervals, and shall thature at such

time or times, not exceeding forty years, as may be determined by the ordi

nance or ordinances authorizing the issuance of such bonds. Such bonds may
be made redeerna,ble before. ‘maturity, at the option of the municipality or

municipalities issuing the same, Ito be exercised by said board, at not more than

the par value thereof, and at a premium of not more than five percent, under

such~teñns. and~conditions “as imay,,be.,fixed by, the, ordinance~ or ordinances

authorizing the. issuance of-thebonds. The ‘piincipal and ‘interest of the bonds

may be made payable in any lawful medium. Such ordinance or ordinances

shall determine the forni’ ~f the1 bonds either coupon or registered, shall set

forth dny registration or conversion privileges, and shall fix the1 denomma~tion

or denominations of ~uch bonds, and the place or places of the payment of the

pnncipal and interest’thereof, which may be at any banking institution or trust

company v~’ithiñ or. with’oütth’e’State~ ‘When’two ‘or more municipalities take

joiflt”t’ãtioh’ünder the .prio~isibns of’this’ãrtfcle, the~bónds shall be issuedbythe
participating muhicipalitibs either-as separaie’orlj’oint bOnds, as the ‘governing
bodies ‘thereof’rnay ~gree, and when 1~eparatedrbonds’.~re;issued,~. the ‘arnoun~öf
the bonds’ to:~be ‘issued by”each participating;-rnunicipality shall be fixed~by
agreement of~theI’governing bodies of’the participating municipalities set forth
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MUNICIPAL PUBLIC WORKS; BOND FINANCING § 8-16-42
Note!

.~, the ordinance of each participating municipality authorizing the. issuance of

s~tch bonds The bonds shall contain a statement on their face that the

municipality or municipalities issuing the same shall not be obligated to pay the.

same, or the interest th~reon, except from~ the special fund derived from the net

revenue of the works, or the pro rata part thereof, as provided for in section

elèi.ien hereof. All such bonds shallb~, and shall have and are hereby declared

to have all the qualities and incidents of negotiable instruments, under the

Uniform Commercial Code of thi~ State., The bonds shall be executed in such

thanner as the governing body or bo4lies may direct. The bonds shall be,sold

by the governing body or bodies in such manner as may be determined to be for

the best interest of the municipality or
. municipalities: Provided, .~That said

bonds shall not be negotiated at a price lower than a price which when

computed to maturity upon standard tables of bond values will show a net

return of more than thirteen percent per annum.to the purchaser upon the

amount paid therefor. Any surplus of the bond proceeds over and above the

cost of the project shall be paid into the sinking fund hereinafter provided for

If the proceeds of the bonds, by error of calculation or otherwise, shall~be less

than ~the cost of the project, additional bonds may in like manner be issued to

provide the amount of such deficit, and, unless otherwise provided in the

ordinance or ordinances~a~.ithorizing the issuance of the bonds first issued,’ or in

the trust indetiture hereinafter authorized, shall be deemed to. be of same issue,

and shall be intitlèd to payment ,without preference or priority of the bonds

first issued; and if any preference or priority, of the bonds’ firsi~ issued is

provided for in the ordinan~ce or ordinances authorizing the issuance of the

ixinds first issued or in said trust indenture, such preference~or priority shall

not extend to an amount exceeding ten percent of the onginal issue Prior to

the preparation of the definitive bonds,. interim certificates may, under like

restrictions, be issued, exchangeable for definitive bonds~ upon the issuance of

the latter

Acts 1935, c. 68, § 11; Acts 1969, c. 86; Acts 1970, c. 7; Acts 1980, c. 33; Acts 1981, 1st

Ex.~Sess., c. 2.,
..

.

~..

Library References

Key Numbers

Mumcipal Corporations ~922. .

.

.

“Westlaw Key Number Search: 268k922. , .

Notes of Decisions
.

.

In general 2 the constitution limiting bonded “indebtedness”
Bond limIts 4 of municipalities. Code, 17—17—30 et seq.;
Constitutional provisions 1

.

Const. art. 10, § 8. State ex ret. Anderson v.

Redemption 5
. ,

.

.

Dailer, 1955, 85 S.E.2d 656, 140 W.Va. 513.

~‘aHd!ty of ordinance 3
,

Municipal Corporations €~ 916

Under statute pro~iding that bo~ids issued or

1~’ Constitutional provisions . given as security in connection with cOnstruc-’

Revenue bonds and interest coupons. provided tion of a toll bridge will be payable, solely out of

for by city,ordinance providing for construction revenues of such bridge, where each bond con-

of ‘proposed bridge and tunnel facility did not tamed a provision to effect that municipality
constitute an “indebtedness” of city or State was not obligated to pay bond or interest there-

Road Commission within meaning of section. of on except from net revenues of bridge, and’that
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Note 1.

credit or taxing powqr of the, municipality. was may rely to sonie extent on such payments.
not deemed to be pledged, the bond issue was Sexton v. Lee, 1925, 130 S.E. 437, 100 W.Va.

not ‘violation of the constitutional limitation on 389! Municipal C~wporations 919

the bonded indebtedness of a municipality. ..
.

Code, 17—1,7—32, 33; Const. Art. 10, §8. State,,. 3~ .Vafldltyofordlnance
ei rel. Knight v. Hanway, ~951, 61 SE;~1 ~

,
Portionof city’s ordinance requiring ,city,to

136 ‘ W.Va. 219. Municipal Corporatidns ~ callrevenue ‘bonds it issued ‘when a certain
916 ~. ..~

‘ suf~1us eicistéd in ~i~king fund from which j~i~
fl ~iera1 ‘,‘. ,“ ments were to be made was invalid. C~de,,

~City leeatedon. or near~ ‘state l~oundary and
-6---9 et seq., 8—16-12. City of Fairinont v.

confronted ~vith. necessity of,purchasing propçr-,

ty and erecting sewage disposal p1~nt,rn adJo1n~r
. ~ 9 3

ing’state held authorized under statiii’e ~issij~ rations
~.

,

.

‘1’ revenue bonds~payabIe solely from.révénTiAes’ of ~‘ ‘ :
~‘ .‘~‘

such plant. Acts 1933, 1st Ex.Sess~~~c.:25, as~
~‘ Bo,1m~

amended by Acts 1933 2d Ex Sess c 48 Ber In an ordinance the authorization of bonds

nard v. City”óf Bluefield, 1936, I8~ SE. 298,’~ not to. exceed $6,000 is’ e~uivalent, in legal ef~

liT W~Va’ 556. Municipal ‘Corporations ~ fect, to fixing the amount of such bonds at’ such’

919
~ ,. ,, .. ,.~

..
.

sum. Knight v. Town of West Union, l898,~ 32.

Provisions of statute relating to issuance of S E 163 45 W Va 194 Municipal Corpora

mifn~icipàl bonds constitute integral parts of, tions ~ 917(1) ‘

bonds i~aidless of whether :iiclüded therein . A municipal. ordinance .which authOrizes the

(Acts 1933 1st Ex.Sess.] c.25’’~ 9, 10~ 16, 2,1). issuanci~ of bonds for waterworks to an amount

Brewer.v. City of Point Pleasant, 1934, 172 SE. ,not exceeding $6,000 empowers the. council tc~

717, 114 W.Va. 572. Municipal CorpOratioi~s issue to the amount’of $6,000, if necessary, foi~

~ 923 . ‘

‘

“
‘

‘

the~ purpose expressed~ in the ordinance, ‘other-

That special tax rate ~may be insufficient to ~-,wise ot. Knight v. Town of West Union, 1898,,,

pay improvement bonds and interest held not to
.

.

32 S.E. 163, 45 W.Va. .194. Municipal Corpora-,

‘I mvalidate isàue.’
. Sexton v. Lee, 1925, 130 S.E.’

‘

tiOnS ~ 916

437, 100 W.Va389. Municipal Corporations
‘

“ “.
.

,

‘~
‘

.)k

e~ 919
.

~.. . .,~ : .. 5., RedemptIon .~
,
~.

,That special rate of tax levied, to pay. bonds~ Only municipality, whose board can exercis&

may be insufficient.to paythem and interest,will .option to redeem, can call bonds before maturi:
not inv~Iidate isine, in ~i’ew’bf’~faèt that bthds’ ty; it cannot,’by its ordinance, give ‘redemption
are to raise money’1 to’ carry On improvemeiit “decision to bondholders. Code, 8—16--l2. City
anticipatory of repayment to city~by assessments’ pf Fairmont v. Investors. Syndicate of America,~

against abutting property, as city, in view of Inc., 1983, 307 S.E.2d 467, 172 W.Va. 43,1,.
Barnes’ Code 1923, c. 47, § 49c(1)—49c(18), Municipal Corporations ~ 953

§ 8—16—13. ‘Obligations not to bind municipal official or officer or member

of board personally
‘

No municipal official or officer or member of the board shall in any eveñt.be ~
personally liable upon any contract or obligation of .any lincl, or character
executed under the authority herein containéd,.~even if.said undertaking should’
thereafter be held ultra vires.

‘

.

H;
‘

Acts 1935,c.68,~ 12; Acts 1969,c.86.
,

.

§ 8-16—14 Additional bonds for improvements, etc
,
of works

The governing body or bodies may provide by the said ordinance or ordi

nances authorizing the’ issuance of the bonds or in the trust indenture hereinaf

ter referred to that additional bonds may thereafter be authorized and issued at

one time~ ~oF ‘from ‘time to time, under such..limitations,, and restrictions as may.
be set forth in said ordinance or ordinances, or trust mdenture, or all of these,
for the purpose of improving, renovating, extending, enlarging, increasing,

equipping or:repairing (including.replacements) the works when deemed ne~es~
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sa~ in the public interest, such additional bonds to .be secured; and be payable
from the revenues of the works, as provided for in section nine of this article.

Acts 1935, c. 68, § 13; Acts 1969, c. 86. .

‘
. ~, r

§ 8—16—15. How proceeds of bonds applied~

All moneys received from the sale of any bonds issued under the authority ~f

this article, after reimbursements and repayments. to said municipality or

municipalities of all amounts advanced for preliminary expenses, as provided in H

section six of~this article, shall be applied solely to the payment of the cost of

the project, or to the appurtenant sinking fund, ,and there shall be, and there is

hereby, created and granted, a lien upon such moneys, until so.~applied, in favor

of the hoIde~pf the bonds or the trustees hereinaft~r’provide4 for.,,. .

~. :‘

Acts 1935 C 68 § 14 Acts 1969 c 86

-

.‘., Libra~ References
,

.~
.

Key 1’Jurnbers
,~,

Encyclopedias
.

,‘
, •., ; ~,

Municipal Corporations ~950(15). C.J.S. Municipal Corporations §~ 17~8 ,to
Westlaw Key Number Search: 268k950(15). 1709.

:‘
.

“ ;.‘. ~ .

.~ ;. ~,, ,
.

§ ~8—1 6-46. Bonds secured by truSt indenture between m~ini~ij,a1ity or

municipalities and corporate trustee;
~“ .

‘.

.

; ,‘

In the discretion and at the option of the governing body or,. bodies such

bonds may be secured by a trust indenture by and between su9h mum9ipality or

municipalities and a corporate trustee, which may be a trust company or

banking institution having power~ of a trust company withu~i, or without the

State The ordinance or ordinai~ices authorizing the i~s~nce of the rçyenuç
bonds, and fixing the details thereof, may provide that such trust mdenturè may
contain such provisions for protecting and enforcing the right~ ax~d remeaies of

bondholder~ as may be reasonable and proper not in violation’of law, niclud I~I~
irig covenants setting forth the duties of the muni~ipali~y’oi~’municipalities and

the board in relation to the construction, ~ecohstn~ètidn, e~t’a~lishmeñt~, ~cquisi.
tiah; ‘iniprovement, renovation; extension, enlargement, increase ‘and equip
rn~th’t of the’ project and the ~repair (including rep1~cements), mainten.~nce,
op~ration and insurance thereof, and the custody, safeguarding and application
of all-moneys, and may provide that the project shall be ‘contracted for, carried

:. out and paid for, under the supervision and approval of’ the ‘consulting’ engi
nè’e’rs employed or designated by the board and satisfactory to the original ‘bond
purchasers, their successors, assignees or nominees, who may be given the

right to require the ‘security given by’ contractors and ‘by any d~pository of the

proceeds of bonds or revenues’ of the works or other moneys pertaining thereto

be’ satisfactory to such purchasers, ~their successors,’ assignees.’ or ‘nominees.

Such’ indenture may set forth the rights and remedies of’ the bondholders or

such. trustee, or both. Except as in this article otherwise provided,’ the

governing body .or bodies~ may provide by ordinance or ordinances, or in such,

ttust ~indenture for the payment of the proceeds. of the ‘sale of the bonds and the

revenues of the. works to such~ officer, board or depository, as such body or

bodies may”.determine for the custody thereof, and for the method of distribü
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tion thereof, with-such safeguards and restrictions as such body or bodies may
determine; -~-- .-

Acts 1935, c. 68, § 15; Acts 1969, c. 86.

Library References

-Key Numbers Encyclopedias
-

Municipal Corporations ~9 19. C.J.s. Municipal Corporations § 1661

‘Westlaw.Key Number Search: 268k9 19. -
-

§ 8—16—17. ~S1n1dng fund; sinking fund commission; transfer - of funds;

--
-~-

- purchase of outstanding bonds
- -- -.

--

-

Before théLi~uance of ~iy ~iich bonds, the governing body or bodies shall”b’y
ordinance or drdinances~, provide fOr a sinking fund for the páym8nt of th~
bonds and the ~interest thereon, and the payment of the charges of banking
institutions or trust companies for making payment of such bonds and interest,
out of the net revenues of said works, and shall -set aside and pledge a sufficient

amount of the net revenues Ofthéworks hereby defined to mean the r~ei’enü’es
of the works r’emaining after the payment of the reasonable expenses of repair

•

(including replacements), maintenance and operation, such amount to be paid
by the boar4 into the ~ir~icing.fu~.. at intervals, to be determined by ordinance

or ordinances adopted prior to the issuance of the bonds, for (a) the interest

upon such bonds as ~üch Interest shall fall due; (b) the necessary fiscal agency

charges for paying bonds and interest, (c) the payment of the bonds as they fall

due, or if all bon~ds mature at one tim~e the proper maintenance of a sinking
fund sufficient for the payment thereof at such time, and (d) a margin for safety
and for ~the ~a)in!1ent of premium upon bonds retired by call or purchase as

herein provided~ wh~ich margin tq~gether with unused surplus of such m~rg~
carried forward from the precedmg year and the amounts set aside as reserves

o~it of the proceeds from the sale of the bonds, or from the revenues of said

works, or from bbth, sh~all e9ual ten percent of all other amounts so required ~o
be paid into the smking$und Such required payments shall ~onstitute a first

charge upon all the ne~revenues of the works Prior to the issuance of4~ie
bonds, the board may by ordinance or ordinances be given the right to use or

direct the trustee or the state sinking fund commission to use such smking fund,
•

-. pr any part thereof,~inthe,purchase of any of the o~.itstandjng bonds .pay~ble
therefrom, at, the market ,prices -thereof, but not exceeding the price, if any,-at

which the. sameshall in the same year be payable or redeemable, ~n4 all bonds

- --
redeeme4 ,r purchased shall forthwith be.~cancelled, and shall -iiot again be
issued. - Aft~r---the payments into -the sinking fund as herein required and after

I~eserving an0 amount deemed -by the board sufficient for ..repair (including
replacements), - maintenance -

and operation for - an ensuing period of snot ~less

than, twelve
-

months and for, depreciation, the board may at any time in it~

discretion -transfer all -or any part of the balance of the net revenues into -the

sinking fund--or pinto a fund for improvement,- renovatiOn, extension, enlarge
ment, increase, or equipment for or to - the ‘works, or

- the governing- body -

or

bodies may, notwithstanding the provisions of section twenty, article thirteen of-

this chapter,’ transfer all or-any part of the balance of the net revenues t&tbe

346



!~

i~. ~ ~

‘Li

general or any special fund of the municipality or municipalities and’ use such

revenues for any purpose for which such general or special fund may be

expended.
All amounts for the sinking fund and interest, as and when set apart for the

payment of same, shall be remitte4 to the state sinking fund commission at

such periods as shall be designated, in the ordinance or ordinances, but in any.

event at, least thirty days previous to the - time~ interest or principal payments

become due, to be retained and paid outby said commission consistent with the

provisions of this article~and the ordinance or ordinances pursuant to which

suci’ bonds have, beei, ,issu~d. The, state sinking. fu~idcommission is hereby
authorized to act as fi~ca1 agent for the admi~iistration of such sinking fund

uñ4er any ordinance~ or’ ordinances, passed or adopted pursuant to the provi

sions of this article and shall invest all sinking funds as provided by general
law.

Acts 1935, c. 68, § 16; Acts 1969, c. 86; Acts 1971, c. 99; Acts 1973, c. 89.

MVNICIP1~ PUBLIC WORKS; BOND FINANCING § 8-16-18

Library References

Key Numbers
.,

“

Encyclopedias
Municipal Corporations ~951. . C.J.S.~ Municijial Corporations §~. 1704 to

Westlaw Key Number Search: 268k951. 1705.

Notes of Decisions

In general 1,
,,. .

City, of. Charleston v. Hutchinson, 1979, 176

S.E.2d

691, 154’ W.Va. 585, rehearing ‘denied:

Municipal Corporations -
887

I. In general
.,

Where enabling act specified purposes for

City of Charleston was not authorized to which tvehue ‘from dpëration ‘of municipal
transfer to general fund any monies in parking parkiflg system could be used, maxim expi~essio
system revenue fund until all bonds and indebt- unius est exclusio alterius

•,
was applicable.

edness in connection with parking system had Code. § 8—16—17. State ex rel. City of Charles-

been fully paid off and discharged. ‘ Code, ton v. Hu~ëhinson, 1970, 176 S.E.2d 69’1,~ 154

§~ 8—13—20, &-16—17. 8—16—20. State ex rel. W.Va. 585. rehearing denied. Statutes Z 195

PART VI—IMPOSITION OF RATES OR CHARGES

§ 8—16—18. Rates, fees or charges for services rendered by works

The governing body shall have plenary ~o~ver and authorityand it shall be its

v duty, by ordinance, to establish and maintain just and equitable rates, fees or

• charges for the use and services rendered, or the improvement or protection of

property, not to include highways, road and drainage easemenis, and/or storm

water facilities constructed, owned and/or operated by the West Virginia
Division of Highways, provided or afforded, by such works, to be paid by the

person using the same, receiving the services thereof, or owning: the property
• improved or protected thereby, and may readjust rates, fees or charges from

time to time.
‘

.
.

.

When two or more municipalities take joint action under the provisions of

• this article, the rates, fees or charges shall -be established.by each participating
municipality, with the concurrence of the other. participating. municipality or
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municipalities as to the amount of ~the rates, fees or charges,- and such rates,
fees or charges may be the same with respect to each municipality, or they-may
be different.

Rates,’ fees or charges’ heretofore or hereafter. established and maintained for

the-improvement or protection’of-próperty, not to include highways, road aild

drainage easements, and/or stormwater ‘facilities constructed, owned and/or

operated by the’ West Virginia DivisiOn of Highways,’ provided or afforded~by’-a
municipal flood conti~ol’system or flood walls, to be paid’by the person owiling
the ~tOperty improved or protected thereby~ shall be’collectible and enforceable

from-’the time provided• in any such ordinance, any provision of this or ~ny
other law to the contrary’ ñotwithstandiñg, -if, at such~ time, such works, thot?gh
not yet fully completed, -are nearing completion and the governing bo’d~’is
reasbñäbly assured that the work& will be completed and placed in oper~fion
without unreasonable delay.

-

All rates, fees or charges shall be sufficient in each ‘year for the payment~f
theproper and reasonable expenses of’repair (including replacements), mainte

nance and operation of ‘the works, and for the payment of the sums herein

required
-

to k~pai4.- iñtp the sinking fund.Revenues collected pursuant to, the

provisions of this section are considered the revenues -of- the works; No - such

rates, fees or charges shall be established until after a public hearing at which

all the users of the wOrks and oi~rnèrs of the property served, or to be served

thereby and others interested shall have an opportunity to be heard conccrn

ing the proposed rates, f,ees~or1 charges.
-

After mtroduction of the propo~ed1 ordinance fixing the rates fees or chai ges
and.’before’ the’same is finally adopted, notice of such~hearing, setting forth the

proposed schedule of such rates, fees or charges, shall be given by’publishing
the same as a Class I 0 legal advertisement in compliance with the pi~ovisionspf
article three; chapter: fifty-nine-of -this code, and ‘the publication - area ‘for the

publication shall ,be such municipality or each such municipality, as the case

‘t -~ may be. Said notice shall be published at least five days before the date fixed in

such notice for the hearing; which hearing may-be’adjourned from time to time.

No .other or further notice to parties in interest shall be required.

I’ After such hearing the ordinance establishing ~rates, fees or charges, either as

originally proposed ort introduced or ~d ‘modified and amended, shall ,be
adopte~d and’ pi~it mto effect A c~opy of thC schedule of such rates, fees and

charged so established shall be kept on fik i~i the office of the aboard having
charge of such works, and also in the office of the governing body or bodies,
and shall be open to inspection by all pa~ties in interest

The’ rates, fees .or ~charges SO: established for. any class~ of usérs,~or property
served shall be - extended to cover any additional class’ ‘of :users ‘or ‘property
thereafter served which fall within the same class, without the necessity ofrany

hearing or notice. ‘Any change ,or adjustment of, rates, fees or charges may~be
made in. ,the same manner as such~ ~rates, fees .‘or charges were ,originally
established’ as provided - in. this section.:, The,- aggregate of the~.-rat~, fees ~or
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In;genera1~l
Charges, 2

Estcippël’~5’
Lien on land 3

Relief from assessments 4

1. In general
A municipal special assessment for the costof

street paving laid under statute authorizing mu
nicipal authorities to provide for retirement of

revenue bonds issued to pay for public works by
imposing charges to be paid by persons using,
the work did not create a “contractual obli

gation” as against the owners of abutting lots

that could be used as a basis of recovery in a

notice of motion pr’oceeding. Acts 1935, c. 68;
Code 1931, 56—2—6. City of Moundsville~ ‘V.

Brown, ,1943, 25 S.E.2d 900, 125 W.Va. 779.

Judgment ~ 184

lihder sthtute’ authorizing municipalities to

pay for public works by issuing revenue bonds

secured by the revenues of such systems, cre

ation and levying of special assessments for the

cost of such works is an exercise of the state’s

taxing power notwithstanding that the cost

thereof must be provided by means “other than

taxation”. Acts 1935, c. 68. City of Mounds
ville v. Brown, 1943, 25 S.E:2d 900, 125 W.Va.

779. Municipal Corporations ~ 406(1)

,;‘2. ~Charges

§ 8—16-18
Note ‘4

The word “charges”, as used in statute autho

rizing municipal authorities to provide for re

tirement of revenue bOnds issu~d to’~ pay for

public works by imposing charges to be paid by
persons using the work or receiving the services

thereof, includes a special assessment against
realty. Acts 1935, c. 68, § 17. City of Mounds

vile v. Brown, 1943, 25 S.E.2d 900, ‘125 W.Va.

779. Municipal Corporations ~ 406(l’)’

3. Lien on land

The expense of a municipal public work pro

ject consisting of paving or repaving a ‘munici~

pal street may be prorated as to land abutting
thereOn, arid such ‘pro rata part of the expense

may be made a lien on abutting land and a

personal obligation of the, owner, thereof. .Acts

‘1935, c~ 68. City of Moundsville’ v. Brown,

1945, 34 S.E.2d 321, 127 W.Va~ 602. Munici

pal Corporations ~ 465

4. Relief from assessments

Irregularities and errors and other like de

fenses in actions ‘Of’city council connected with

authorization of public works project, the con

struction thereof, and establishment of rates

and charges thereunder could not be resorted to

by property owners for relief against ‘~assess

ments after improvements’ had ‘been•• made.

Acts 1935, c. 68, §~ 6, 17)’ City of Moundsville
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~hargéS shall always be süfficieñ’t for the e~x~enses of repair (including replace
jner~ts), maintenance and oj~ration and for the sinking fund payments

if”any rate, fee or charge so established shall not be paid within thirty days
afirthe same ‘is due,’ the aMount thereof,’tog’ether with a penalty of ten percent

and reasonable attorney s fees, may be recovered by the board in a civil action

in the’ name of the municipality or municipalities, and in the case of rates,. fees

or àhàrges due for services rendered, such rates, fees or charges, “if not paid
when due, may, if the governing body so prpvide in the ordinance provided for

under’ section seven oithis aiticle, cöñstitute “~ li’en upon the’premises served by
such works, which lien may be foreclosed against such lot, parcel of land or

building ‘sp” served, in’:acçordance with the laws relating to the foreclosure’ of

lieñson.real property. Upon failure of any person receiving any such service, to

pay ‘for the same when due, the board may di~continue such service without

notice. ‘

,

‘‘
‘ .‘‘ ‘~:‘~‘~‘ ,‘

2

Acts 1935 c 68 ‘~ 17 Acts 1949 c 85 Acts 1967 c 105 Acts 1969 c 86 Acts 2001

c. 212, eff.~90 days after April 14,i2001. “ ‘~ “~
•~‘.
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‘268k530.
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MUNICIPAL CORPORATIONS
Note .4

v. Brown, 1945, 34 S.E.2d 321, 127 W.’~’~&.6O2. expended inpayrnent thereof, without protest or

Municipal Corporations ~ 319 objection, in suit by municipality to recover

5 E~ 1. assessments, owners could be heard only “on

Where property owners did not exercise’o~i- matlers which, if established would renderel

portunity to test validity of ordinance authoriz- ther procee mgs having to do with constrt~ction

ing municip~1 public works or ordinance fixing of work or’those establishing the rates abso1ute~

rates and ‘dharges but stood by and j~ermitted ly void. Acts 1935, c. 68, §~ 6, 17. City ‘of

revenue bonds to be issued and sold, improve- MoundsviiIëiy~Brown, 1945, 34 S.E.2d 321,~ 127

merits to be made, and proceeds of bonds, to be.• W.}Ia. 60 Municipal Corporations c~ 562(1)

§ 8—16-18a Pledge of the hotel occupancy t~x, contribution ofyevenues to

buildingcomrnission
.

•., ‘.,‘~ ,,.

In addition to the rates or- charges authorized to be pledged and expended for

the. security and payment of bonds as . provided in- this article, The governiñg
body issuing such bonds shall have plenary power. and authority~ to :pledge and

expend for the security and payment of such bonds all, or any part, of~ the

revenu~es which are derived from the hotel occupancy tax, wh~ich a~rnunicipality
may impose pursuant to section three, article thirteen of this~chapter’and which
are specifically dedicated by such governing body for any purpose or purpOses
set forth in section three, article thirteen of thi~ chapter. All such sums which

are so pledged shall be deemed “revenues of the works” for all purposes of the

provisions of’ this article The governing body shall also have the power arid
authority to contribute all, or any part of, the revenues derived from said h’otel

occupancy tax to a building commission created by such governing body
pursuant to article thirty-three, . chapter eight of this code for such lawful

purposes which such building commission shall determine and which are

forth in section’ three article thirteen of this chapter including payment ~of

revenue bonds issued by such building commission

Acts 1976 c 82

-

,

‘

- .

‘~ “
‘

Library. References
,

-

Key Numbers -
-,

—
• Encyclopedias

Municipal Corporations ~9 19.. ‘-‘ -‘

‘

‘C.J.S. Municipal Corporations § 1661.
Westlaw Key Number Search,: 268k919.

-

.

•.~• . ..

.

.
•~ -

§. 8~i619.: Appeal to public service cmnnilsslon’ from ratei”fixed “:

If any party in interest is dissati~fied with the rates fixed under the provlsiçns;
of ‘the- immediately ‘preceding section of this ~rtiCle, such party shall have the

nght to appeal to the public service~comrnission at any time within thirty days
after ,the: fixing of’such’ rates by the governing body, but the rates so fixed by the’
governing body shall’ remain in. full ~force and effect, until set aside, altered or

amended by the publiç,,service commission. ,‘
•

•

.

•

Acts 1935 c 68, § 18 Acts 1969 c 86

• •‘ •,“~‘• ••-‘.‘-~•
•

•

•

•
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MUNICIPJ~ PUBLIC WORKS, BOND FINANCING § 8—16—21

PART VII—Accour.,mNG SYSTEM AND RECORDS

t § 8—16—20 Accounting system, yearly audit, custodian of funds

Any~ municipality or municipalities issuing revenue bonds under the provi

~1oflS of this article shall install and mamtam a proper system of accounting,

showing the amount of revenues received and the application of the same, and

the governing body or bodies shall at least once a year cause such accounts to

be properly audited by a competent auditor, and the report of such auditor

shall be open for inspection at all proper tunes to any taxpayer or resident of

said municipality or municipalities, or person receiving service from said

works, or any holder of bonds issued under the provisions of this article, or

anyone acting forLin behalf of such taxpayer resident, persona or bondholder

The treasurer of such municipality or each such municipality, or other official

or institution specifically charged with the duty, shall be the custodian or

custodians of the funds denved from income received from said works, and

shall give proper bond or bonds for the faithful discharge of his or its or their

duties as such custodian or custodians, which bond or bonds shall be fixed and

approved by the governing body or bodies All of the funds received as income

from said works under the provisions of this article and all funds received from

the sale of revenue bonds issued therefor shall be kept separate and apa’rt from
other funds of the municipality or municipalities, and separate accounts shall

be maintained for the several items required to be set up by the provisions of

sectjon seventeen of this article.

Acts 1935, c. 68, § 19; Acts 1969, c. 86.

Library References

I(e~ Numbers Encyclopedias
Municipal Corporations ~885. C.J.S. Municipal Corporatioiis~ 1629.
Westlaw Key. Number Search: :268k885.

Notes of Decisions

In general 1 edness in connection with parking system had

been fully paid Off and dikharged. Code,

1. Iñgenerai
. §~ 8—13—20, 8—16—17, 8—16—20. Sthtë ex ret.

City of Charleston was not authorized to
City of. Charleston v. Hutchinson~~ 170, 176

transfer to general fund any monies in parking S.E.2d 691, 154 W.Va. 585, rehearrng denied.

system revenue fund until all bonds and indebt- Municipal Corporations ~ 887 ‘~

PART VIII—RATESOR CHARGES FOR MUNICIPALITIES

§ 8—16—21. Governmental entitles to pay established rates, fees or charges
for services rendered to It or them

(a) The municipality or municipalities issuing such bonds shall be subject to

the~same rates, fees or charges established as provided in this article, or to

rates, fee& or charges established in harmony therewith for service rendered to

the municipality or municipalities and shall pay such rates fees or charges,
when due, from corporate funds, and the same sliall be considered to.be~a part
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of the revenues of the works as defined ~in this article,~ and may be applied as

provided in this article, for the application of such revenue.

(b) The mui-iicipality or municipalities ~and any county, state and federal

government- :served by the services of the stormwater system shall be subjecito
the same rates, -

fees or charges established as provided in this article for

stormwater- services, or to rates, fees or •charges ---established-, in harmony
therewith, for service rendered to- the governmental entity and’ shall pay such’

rates, fees: or charges, when due, from corporate funds, and the same i~

considered~ to be a~ part of the revenues- of the works as defined in this article;:
and may be applied as provided in this article, for the• application of such:

revenue. ‘Howev’er,.- no rates, fees or charges for stormwater services may be

assessed against- highways, ~road and drainage easements;. and/or stormwater

facilities cónstructéd, owned and/or operated by the West Virginia Division --of

Highways~ without —the express agreement of the ~commissioner of highways.~
Acts 1935;c. ~‘8, § 20; Acts 1969, c. 86; Acts 2001, c. 212, eff. 90 days after April 14;~
2001. ‘~‘ ‘-

-

Library References -~
Encyclopedias . -.

C.J.S. Municipal Corporations §. 1540.

-

-

PART IX—Liiir.is ~r~~in PROTECTION OF BONIHOLDERS

§ 8—16—22. Statutory mortgage Hen upon works created

There shall be and there is ‘hereby -created and granted a statutory mortgage
lien upon such municipal public works constructed, reconstructed, established,

acquired, improved, renovated, extended, enlarged, increased,’ equipped or

repaired (including replacements) under the provisions of this article, which

shall exist in favor of the holder of saidbonds, and each of them, and to and in

favor of the holder of the coupons attached to said bonds and such municipal
public works shall remain subject- to such statutory mortgage lien until payment
in full of the principal of and interest upon said bonds

Acts 19~5 c 68 § 22 Acts 1969 c 86

Library References

Encyclopedias
.

-

•-c.j.s: Municipal Corporations §~ 1708 to

1709.
-

-Notes of Decisions
. -

-

In general :-:I ,
-- defraying part of expense- of completnig~con

-~ - ,,
-

..
.

st~ction and equipment of a hospi~I owned~
-

-.
- municipality, residue of which expense was paid

1. In’ general -

- -

from sale of revenue bonds could be ~us~d’fäi~
The proceeds of a’set~i~s of ~en’erál ‘obligation

-

such puxjiOse. Code 1931, 84At4 et’ seq., as

bonds of city Of--Gráfton- issued for purpme of- eii~cted by Laws 1935, C; 68.- ~‘Warden-v. City:àf
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Key Numbers
.

-
-

Municip~1 Corporations ~71 5.
-

-

Wesfla~ J~ey Number Search:
-

268k7 15.
-

-

Key Numbers
- -

Municipal Corporations ~950(15).
Westlaw Key Number Search: 268k950(1 5).

-
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MUNICIPAL PUBLIC WORKS; BOND FINANCING §8—16—24

Grafton, 1943, 26 S.E.2d 1, 125 W.Va. 658. pleted and on equipment and future additions

Municipal Corporations ~ 911 thereto, and which pledges all of net profit from

A provision in ordinance of city of Grafton ~d1~’7~ b~nc~
authorizing issuance of series of revenue bonds

‘

seq., as enadted by Laws 1935, a. 68; 8—4A—22,
for• completion of hospital building owned by as added by Laws 1935, c. 68, § 22. Warden v.

city, which provides that bonds are to be a’ City of Grafton, 1943, 26 S.E.2d 1, 125 W.Va.

statutoxy mortgage lien on hospital when corn- 658. Municipal Corporations ~ 917(1)

§ 8—16—23. Acquisition of property on which lien exists v’
.

“ ~.

• No property shall be acquired under .the provisions of this article upon which

any lien or other encumbrance exists, unless at the time such property is

.aèquired a sufficient sum of money be deposited in trust to,pay and redeem

such lien or encumbrance in. full. .•
V

-

Acts 1935, c. 68, § 23; Acts 1969, c. 86. ‘ “ ‘i”
V V

- ‘V..:

V V

‘‘s’
,

~‘
. ‘‘i’

.

V
.

,

V

, , ,

‘ ~... V

§ 8—16—24. Protection and. enforcement..of rights of bondholders~.’etc.;’ re

ceivership, effect of receivership on lease agreement

Any holder of any such bonds, or any of the coupons attached thereto, and

the trustee, if any except to the extent that the nghts herein given may be p

iestricted by the ordinance authorizing the issuance of th~ bonds or by the trust

indenture, may by civil action,. mandamus ‘or other proper proceeding enforce

‘the statutory mortgage lien created and granted in section tv~’enty-twO of this

~i-ticle, protect and enforce
,

and all rights granted hereunder or under any

such ordinance or trust indenture, and may enforce and compel performance of ‘V

‘all duties required by the provisions of this article or by any sucl~i ordinance ‘Or

trust indenture to be performed by the municipality or municipalities or.by.the
board or any officer including the making and collecting of reasonable and

sufficient rates or charges for services rendered by. the. works. If ,thère be

default in the payment of the principal of or interest upon’ any’ of the ..bond~ or
~f both priñdipal and ‘interest, any, court having jurisdiètiOn shall appoint a

receiver to administer’ the works on, behalf of the municipality or municipalities,
and the bondholders or trustee, orboth, except as so restricted~, with power to

charge and collect rates or charges sufficient to provide for the payment of the

,e’~pens’es of repair (including replacements), rnaintenance and” operation, and

also to pay any bonds and interest outstanding, and to apply the income or

Vother revenue in conformity with this article; and the said ordinance or trust

indenture, or both, and the power herein provided for the appointment of a

receiver and the administration by the court of the works on behalf of the :1

municipality or municipalities, and the bondholders or trustee, or both,. shall

apply to cases where such works are operated by a lessee of the municipality or

niunicipalities as well as to cases where works ai~e operated by the. municipality I ‘I

pr.~municipalities. .

In case a receiver is appointed for works operated by a

lessee of a municipality ,or municipalities,, the lease agreement. then: existing
between~ the municipality, or, .municipaliti~.and .the lessee ~~5Of ‘facto thereby
shall be terminated and all property, equipment,. bills ‘receivable and assets ‘of

every kind, used in connection with the .operation~’of.such works, shall .páss to

the receiver and ‘

upon the termination .~ of such receivership, ‘such works,

35.3



§ 8-46-24 MUNICIPAL CORPORATIONS

equipment, property, bills receivable and assets of every kind then in the hánf~

of the receiver thereupon shall pass to the municipality or münicipaliti~ês.
Acts’ 1935, ç. 68,, § 24;,,A’cts 1937~ c. 55;, ‘Acts 1969, c. 86.

L1brary~ References

Key Numbe~4
““‘ “

. ‘‘

Municipal Corporations €~955(l).
Westlaw Key Number Seai:ch: 268k955(F). .~

0 N~tes of Decisloni ~ )~‘•

Mandanius’ 1
‘~‘ “ ‘, ‘‘

make ~h~rges fdr garbage collectioñ& wh~e
.1~ ~‘~“‘‘ , ‘there was no alieratioii’ in position by thé~ ~iiy

1 M ciamus
because ‘of such acquiescence or delay.. Code,
8-.4A—l et seq. State ex rel. Klostermeyer v.

Duties of city council in discharging ol,li-
~

-

1947 E 2d~ 7
gations of city under revenue bonds issued for .Y 0 ar es on~ , . .

construction of incinerator under act authoriz- W.Va. 490, 175 A.L.R. 637. Mandamus ~,15

ing municipalities. td ‘issue revenue “bonds for Mere payment of interest due on revenue

construction .or~ maintenance, of a municipal bonds issued by city for construction of incinér

public works,’ wèrè “adn’iinistr~tive” and not ator did ‘not charge bondholders with knowl

“legislative”,, and therefore mandamus was a. ~‘, edge that payments were being made from gen

proper remedy to compel compliance with the eral revenue rather than from revenue, from
act. Code, 8-.4A—l et seq., 8-4A—24. Stat~’ ex collectiOn of garbage, and did not prevent’b&i’d
rel. KJostermeyer v. City bf.Charleston,’~1947, 45’ .hold~rs ‘frOm maintaining mandamus proc~d
S.E.2d 7, l30~W.Va. 490, 17,5.,A.L.R. 637. Ad.

. iñgs to~compel city to comply with act uhder
ministrative Law,And Procedure ~ 104 which bonds were issued,. and to,make charges
Holders of ‘révende bOnds issued by city for for’ garbage collection. Code, 8—4A—1 et .~q.

construction of incinerator were not required.tdt Slate ex rél. Klostermeyér v. City of Charlestoil,
request,,city,to comply with stattit,e under. which 194.7, 45 S.E.2d 7, 130 W.Va. 490, 175 At.’liR.
bonds were issued and to collect charges for

637. Mandamus ~ 15
incinerator service in plain violation of ordi-

. .

‘n~ñce ‘abolishing such charges,. before bond-
,

Default by city in payment of interest charges

holders could bring mandamus. proceedings, or principal on, bonds issued for constructlol3 of

sfOè’e su~h rè~juests of the city wnuld ~i~éIess. incinerator, was not first required to be shown

C~de, 8~4A—1 et sdq. Statedrel’~ Klosternieyer ‘before mandamus would he to compel cornph

v~ City.:of Charleston,’ 1947, 45 s.E.2d 7, 130 .

‘ance by city, with act under which the bOnds

W.Va.., 490, l~75.. A.L.R. 637., Mandamus ~ were issued, in view of provision of the act’,with

14(1)’ “
.

.

‘‘“ ‘

reference to future payment o~ principal by1~c-
Hol’ders of revenue bonds issued by’ city~ for cumulation of a sinking fund’which large~’af

construction’; ‘of. ‘incinerator were not. barred fected the market value of• the bonds:,, Code,

from relief ‘by mandamus to compel city to. . 8-44—l et seq. State ex ,rel. Klostermeyer v.

make charges’ for garbagW’collections ‘on ground ‘City of Charleston, 1947, 45 S.E.2d 7, 130

of’ delay or a&iuiesce’~u~e ‘in city’s failure’ ‘to’ W.Va. 490, 175 A.’L.R. 637. Mandamus ‘~ ‘110

1’.

PART X-~.--CoNsTR’vcTION; EXIRATERRITORIAL JURISDICTION’ ~‘

§ 8—16—25. Article confers ‘additional power and authority; extraterritoriid

Jurisdiction ~- ‘. ‘, ‘

.

‘

,

‘

‘

The power’ ‘and authority herein granted shall be in addition to and’ not’In

derogation of’ any power and authority ‘vested ‘in any municipality under ahy
constitutional, statutory or’charter provisions which may now or hereafter be in

effect. For all purposes’Of this article~ ‘municipalities shall havejurisdiction for

ten miles outside of the’ ccii-pbrate limits thereof; except’ where such zone would

overlap with the zone of’añother municipality,’ in which event the meridian line

of” the overlapping zone shall be the’. dividing line of their respective jurisdic
354
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§ 8—16-27
Note 1

‘I
-

Ii

II

II

L MUNICWM~ PUBLIC WORKS; BOND FINANCING

tions1 except, that one municipality sJ~all have jurisdiction within such’.ten-mile

zone and may overlap into the zone of- another municipality or municipalities

-

~ with the consent thereof.
.

-

~ Acts 1935, ~ 68, § 25; Acts 1949, c. 86;Acts 1969, c. 86.

Library References

gey Numbers . . ,‘

Municipal Corporations ~277.

We~tlaw Key Number Sc~rch: 268k277.’ ‘

,

,
.

•

Notes of Decisions -‘ -‘

,

,

,

In general 1 funds derived from general taxation, or from
other sources, also had been, and were to be,

i in general
used in construction of the hospital. Code

The validity of municipal revenue -bonds is- 19,31, 8-4A--l ~et seq., as enacted by. Laws 1935

sued by city of Grafton, the proceeds of which C. 68. War4en v. City. of Grafton, 1943, 26

were to be used toward completion of hospital S.E.2d 1, 125 W.Va. 658. Municipal Corpora
owned by city, was not impaired by fact that tions ~ 911

§ 8—16—26. Construction of power and authority conferred

This article shall, without reference to any other statute or charter provision,
• be deemed full authority for the construction, reconstruction, establishment,

acquisition, improvement, renovation, extension, enlargement, increase; equip

ment, repair (including replacements), maintenance and operation of the works

herein provided for, and for the issuance and sale of the bonds by this article

authorized, and shall be construed as an additional alternative method therefor,

and for the financing thereof, and no petition or other or further proceeding in

respect to any such project, or to the issuance or sale of bonds under this

article, and no publication of any ordinance, notice or proceeding relating to

any such project, or to the issuance or sale of such bonds shall be required,
•

except such as are prescribed in this article, any provisions of other statutes of

the State to the contrary notwithstanding.

Acts 1935, c. 68, § 26; Acts 1969, c. 86.

§ 8—16—27. ArtIcle liberally construed

This article being necessary for the public health, safety and welfare shall be

liberally construed to effectuate the purposes thereof.

Acts 1935, c. 68, § 27; Acts 1969, c. 86.

Notes of Decisions

in general 1 and welfare, intended it to have broad scope

and wide application to public improvements
beneficial to the public health, safety and wel

l. in general
,

fare of municipalities in all sections of the State.

The Legislature, in enacting Acts 1935, c. 68 State ex rel. Holbert v. Robinson, 1950, 59

as a measure to promote public health, safety S.E.2d 884, 134 W.Va. 524. Automobiles ~ 7
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MUNICIPAL CORPORATIONS

§ 8—16-~28. Reference to “municipal authorities” or “municipal authority”
elsewhere in law to mean “governing body” for the purposes

of this article only

In elaboration of the provisions of section eight, ‘article one of this chapter,
wherever in this code, in any act, in general law, elsewhere in law, in any

charter, in any ordinance, resolution or order, or in any ordinance, resolution

or order of a county court, reference is made to the term “municipal authori

ties or municipal authority” within the meaning of the provisions ,of former
article four-a of this chapter, such reference shall henceforth be read, construed

and understood to mean “governing body” as that term is used in this article

sixteen only.
-

Acts 1.969, c. .86.- .~ ~
-

-

- ~-. .

W.Va. Const.,’ art. IX~ § :-?;~ redesignated the office of the,~county- court

as county commission

F -

.

-

3c_, ‘~

‘.~ 8—16~-28

~( ~

I

~

.

- t_~ r
-

-

-

4
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separate
accounts

section SE

Acts 1

SectiL,

8—18—2

A’

ing

§ .~

Coi

1.

pas~

§8-

his~

~4rat

AC

§.;845~~241
.

MUNIOIPA!L CORPORATIONS:

.-~ ~~~ .;:~c Notes6f~Dé~ision’~..~~~,~o ~:. S:~i~’~

Political conventions’ 2 in~ convention~ 51”W VA~ Op’Atty (]en 780 (April

_______

~ ~~~ •.~ ~

Uc .j ~ ‘~ -~

2. Political conventions -

~ ~ ,~ ~ .;

Civil Service’covered’muniëipal ‘polide and~fire~ ~ •“ ~‘‘- ~“ ‘~‘ “

men may as eligible voters p~rticipate,in.nom~ia,t~ ,.~. .~. .~, C,. ~

i~. ~
— C ~ J

— ,‘. .:•-. ~

§ 8—l5~-25~or reduction in rank or p~y, hear

.ing;-.,attorneyfees;.~appea1;yreduction~
~-“j;~j.~~~ C’I’i~~t
Notes of Decisions

Just ca’use 35 r~ient posses~ion of ~odaine~ cast~ d0~cA oi~i ‘fire
I ~ .ij j.

‘~ ‘.5 .5’ ~ •1 “ •‘ ~‘ I I~ fighter s’-abthty to perform the tasks inherent to

his employment which directly ‘äffected~the rights
-.

and mterests of the pubhc Giannim v Firemen s

3 5 ~ Just cause J
.. Civil Service Com’n of (~ity of Huntington 2006

~Fircflghter s possession of lcoca1ne.~pi ovided ‘lust 640 SE 2d 122 —22OtW Va 59 Münibipal Corpora
cause for city to terminate firefighter’s employck tions ~ 198(2)

1

~
.~,.. .,, :~ .~

.

•,

.

.

. ..~: .

~ ,~ ~ A~T~ECLI~,~ f~t ,~
r i ~

STANDARDS FOR PROFESSIONAL FIREFIGHTERS TRAINING,

REGISTERED APPRENTICESHIP AND CERTIFICATION’
I’

I ~- L

§ 8—15A4 Definitions

United. States ‘Code Annotated ,

I.- I ~ ~ bS’4~ ~‘ ~

Fire prevention and control see 15 U S C A
“

§ 2201 et seq 5’. ~

~,, ~5”~c-’ .i’~ 3 ~ 1f,

ARTICLE 16

MUNIC~PAT] PUBLIC WORKS, REVENUE BOND ~FINANCING
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.

~ ‘.~ ‘-~‘:‘.‘~ ‘-‘ JI.~ 5’..’J5’.”k~’

—
~ S.- cc ‘

c c~ c~ ,‘ “c c
Part Vu—Accounting System and Records

, c f c-~ I

Section
1 ~I ,~c,

8—16,-20. Acco.untmg system; yearly.,aud~t; custo7. .

.

.
.

.-‘
.,c~,-..’ .;‘,. ..~

dian of funds
I I

5, -c “ -, 1.~
‘S ~

PART Vfl—AccouN’FING SYSTEM AND RECORDS

§~ 8—16—20 Accounting system, yearly audit, custodian of funds’

Any municipality or mumcipahties is~i,ung5revenue bonds unde~’ the l)~OV~5iOfl5 of this article

shaTh install and. maintain a pioper syst~in’ of .accoiinting,.showirig. ~he amouflt of renues

received and the application of the same, and the g~ivermng body or bodies shall, at least once

I’. a’year; c~use’;s~ic.h ddcbunth. t&’b~e”pro~rly..auditdd~‘and’ 1~he ‘reiiort of

such auditor shall be open for inspection at all proper times to any taxpayer or resident of

said mupicipality .orn)unicipalities, or person. receiying seryice -from said works, or any ijqlder~
of bonds issued under the p~ovi~ons of this article ‘or anyone actmg for and in behalf of such

taxpayer, resident, person or bondh~lder The treasures1 of such municipality or each such

municipahty, or other offlci~il dr institution specifical1~j charged with the duty, shall be the

custodian or custodians of the funds derived’from income received from said works, and shall

give proper bond or bonds for the faithful’ discharge of his or its or their duties as such

custodian or: custodians, which bond di~ botids’ ~hall be uixéd ahd..ap~iroved by th~ governing
.body.’cir. bodie~.’

.

All of ‘the funds received as: income from said works under the pro~isions of

“this article and’ all funds received from .the sale of revenue bonds issued therefor shall’ be ‘kept
62- ‘ -
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MUNIeIEALT~CQRP~ORATIONS~
.

§8~i849~
Note

separate and apart from other funds of the thumcipality or ~municip thties~ ~and~i separate’
accounts shaTh’b~.iiiaintained for .the’se~eial iteth eq~ired’tô’~b1è ~ét I ~of

section seventeen of this article. ~

Acts 1935, c. 68; § 19; Acts 1969, c~ 86.

-.
.. PART X~—CON IWCTIbN; ‘EXTRATERRITO JtJ*ISDICTION

§ 8—16—25 Article confers additional power and authority,L extraterntonal

jurisdiction c~ ~ ~ ... ~ i i,

~ ~ .,.i:~

Law Review and~JournaltCommentaries r r

This La1nd is Whose 1L~ançl~ i’~e F~a’Aibility o~4~Land Use Pla~nmnmg La~ Lori S~hiart~hii1l~’er’~
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~~~O~A~iD°OF~
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~l I I •~‘

+

I
1

~~~ .,.~.; ~ ~~~
of Health; Enfor~ement of,puty~to .~,. ~. .~ .;c -~

-~ h
‘-‘‘Pay for’Se~ice; 1

‘ -

Section “

8—18—22 Connection to sewers board of health

penalty
I. 7

PART I—POWER ~ANDiA13FRORiTY TO MAKE IMPROVEMENIS

I i&.~ £.

§ 8—18—1 Power and authority of municipalities relating to street, sidewalk,
‘sewer i~nd other p~rrn~iient impçovements

~
Notes ?f Decisions

2 In general ,~ benefited ~n,cluding undivided interest thereof 51

7A mumcipai, coi poration may use revenue shar W Va Op Atty Gen 588i (Novi.mber 24 1965)1 1965~
ing funds to pay thut portion of the 4cost of the WL 92496

improvements to city stree~s not funded by special
assessment 55 W Va Op Atty Gen 180 (Novem~ Municipalities may not assess any mumcipal

ber 5, 1973)19.73 WL 159172; -.,..,,
~street cost against ~utting’pro~erty tlyin’g wholI~
~outside thuni~i~állt~ 51 “W,Va. Op.Atty.Gen~ 13

6 Liability of abutting landowners generaIl~ (J~ily 24 1964) 1964 WL 72571
A County ‘schoOl board must- ~ay~muhicipai pay- “. ~-, “-•- ‘- .‘.

-‘

ing assessments assessed against its property if

.

- ._
— I’ ‘~~‘‘- ‘~ ‘~4~ >.t~n ~,‘_. ~ •.~I ‘ I. ~,

I £

PART~III-~-APPORTI~NMENT~IN-MA1th.JG ~SESS’MENTS

§ 8—18—9 ~ssessm~ent ,against p~operty of~ public, charital~le, eleemosynary,
educational or religious institutions, duty of those in charge to

cause assessments to be paid ~
~ çj

Si ‘~ Ii
II U ~ 4, ~

~ I . -.; ~Notes.ofD,ecisipns
.

.‘~

County-owned properiy 2 ‘‘ -~ ‘WV~’ Op:A~Iy.G~n 4324(kUgu~t ~19, .1965) 1965

_______

+4- , WL92466
-

.
- . .

1. State-owned property
.,.

‘•

-‘S
•

~ ,,,çO~ti~ityoW,fl~d property -•

Staié ‘ag’ency~ must pay its ~h’arOof mfibi~ipál ..~‘TCthintyschdol board must.jay~zniunicipal pay-

paving costh ofstreets5abOttihg Stath property. .51 :~-against -its property, if
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ARTICLE 1

WATER DEVELOPMENT AUTHORITY

Section

22C—1--1. Short title.

22C—1—2. Declaration of policy and responsibility; purpose and intent of article;

findings.
22C—1---3. Definitions.

22C—1--4. Water development authority; water development board; organization of

authority and board; appointment of board members; their term of

office, compensation and expenses; director of authority; compensation.
22C—l—5. Authority may construct, finance, maintain, etc., water development pro

jects; loans to governmental agencies are subject to terms of loan

agreements.
22C—1--6. Powers, duties and responsibilities of authority generally.
22C—l—7. Power of authority to collect service charges and exercise other powers of

governmental agencies in event of default; power to require governmen
tal agencies to enforce their rights.

22C—1--8. Expenditure of funds for study and engineering of proposed projects.
22C—l--9. Authority empowered to issue water development revenue bonds, renewal

notes and refunding bonds; requirements and manner of such issuance.

22C—1—10. Trustee for bondholders; contents of trust agreement.
22C—1—1 1. Trust agreements for related responsibilities; reimbursements.

22C—l—12. Legal remedies of bondholders and trustees.

22C—1—13. Bonds and notes not debt of state, county, municipality or of any political
subdivision; expenses incurred pursuant to article.

22C—1---14. Use of funds by authority; restrictions thereon.

22C—l--15. Investment of funds by authority.
22C—l—16. Rentals and other revenues from water development projects owned by the

authority; contracts and leases of the authority; cooperation of other

governmental agencies; bonds of such agencies.
22C—1—1 7. Maintenance, operation and repair of projects; reports by authority to

governor and Legislature.
22C—l--1 8. Water development bonds lawful investments.

22C—1--l 9. Purchase and cancellation of notes or bonds.

22C—1—20. Refunding bonds.

22C—l—2 1. Exemption from taxation.

22C—l—22. Acquisition of property by authority—Acquisition by purchase; governmen
tal agencies authorized to convey, etc., property.

22C—l--23. Same—Acquisition under subdivision (10), section six of this article; prop

erty of public utilities and common carriers; relocation, f~estoration, etc.,

of highways and public utility facilities.

22C—1—24. Financial interest in contracts prohibited; penalty.
22C—1--25. Meetings and records of authority to be kept public.
22C—i—26. Liberal construction of article.

22C—l—27. Authorized limit on borrowing.

§ 22C—1—1. Short title

This article shall be known and cited as the “Water Development Authority
Act.”

Acts 1994, c. 61.

24



WATER DEVELOPMENT AUTHORITY § 22C—1-2

Cross References

Environmental protection division, allocation of appropriations and effect on personnel, see

§ 22—1—10.

Administrative Code References

Water Development Authority rules, see W. Va. Code St. R. § 44—1—1 et seq.

United States Code Annotated

Grants to states, water resources planning, see 42 U.S,C.A. § 1962c et seq.

River basin commissions, see 42 U.S.C.A. § 1962b et seq.
Water resources planning, see 42 U.S.C.A. § 1962 et seq.

§ 22C—1—2. Declaration of policy and responsibility; purpose and intent of

article; findings

It is hereby declared to be the public policy of the state of West Virginia and

a responsibility of the state of West Virginia, through the establishment,

funding, operation and maintenance of water development projects, to main

tain, preserve, protect, conserve and in all instances possible to improve the

purity and quality of water within the state in order to: (1) Protect and improve

public health; (2) assure the fullest use and enjoyment of such water by the

public; (3) provide suitable environment for the propagation and protection of

animal, bird, fish, aquatic and plant life, all of which are essential to the health

and well-being of the public; and (4) provide water of the necessary quality and
in the amount needed for the development, maintenance and expansion of, and

to attract service industries and businesses, agriculture, mining, manufacturing
and other types of businesses and industries.

To assist in the preservation, protection, improvement and management of

the purity and quality of the waters of this state, to prevent or abate pollution of

water resources and to promote the health and welfare of citizens of this state,

it is the purpose and intent of the Legislature in enacting this article to provide
for the necessary, dependable, effective and efficient purification of water; the

disposal of liquid and solid wastes harmful to the public health and safety
removed from such water; to improve water and stream quality; and to assist

and cooperate with governmental agencies in achieving all of the purposes set

forth in this section.

The Legislature finds and hereby declares that the responsibility of the state

as outlined above cannot be effectively met without the establishment, funding,
operation and maintenance of water development projects as provided for in

this article.

Acts 1994, c. 61.

Library References

Environmental Law €~‘165. C.J.S. Health and Environment § 172.

Waters and Water Courses €~182. C.J.S. Waters §~ 483, 505.
Westlaw Topic Nos. 149E, 405.
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§ 22C—1—3. Definitions

As used in this article, unless the context clearly requires a different meaning:

(I) “Authority” means the water development authority provided for in

section four of this article, the duties, powers, responsibilities and functions of

which are specified in this article.

(2) “Beneficial use” means a use of water by a person or by the general
public that is consistent with the public interest, health and welfare in utilizing
the water resources of this state, including, but not limited to, domestic,

agricultural, irrigation, industrial, manufacturing, mining, power, public, sani

tary, fish and wildlife, state, county, municipal, navigational, recreational,
aesthetic and scenic use.

(3) “Board” means the water development authority board provided for in

section four of this article, which shall manage and control the water develop
ment authority.

(4) “Bond” or “water development revenue bond” means a revenue bond or

note issued by the water development authority to effect the intents and

purposes of this article.

(5) “Construction” includes reconstruction, enlargement, improvement and

providing furnishings or equipment.

(6) “Cost” means, as applied to water development projects, the cost of their

acquisition and construction; the cost of acquisition of all land, rights-of-way,
property rights, easements, franchise rights and interests required by the

authority for such acquisition and construction; the cost of demolishing or

removing any buildings or structures on land so acquired, including the cost of

acquiring any lands to which such buildings or structures may be moved; the

cost of acquiring or constructing and equipping a principal office and suboff

ices of the authority; the cost of diverting highways, interchange of highways;
access roads to private property, including the cost of land or easements

therefor; the cost of all machinery, furnishings, and equipment; all financing
charges, and interest prior to and during construction and for no more than

eighteen months after completion of construction; the cost of all engineering
services and all expenses of research and development with respect to public
water or wastewater facilities; the cost of all legal services and expenses; the

cost of all plans, specifications, surveys and estimates of cost and revenues; all

working capital and other expenses necessary or incident to determining the

feasibility or practicability of acquiring or constructing any such project; all

administrative expenses and such other expenses as may be necessary or

incident to the acquisition or construction of the project; the financing of such

acquisition or construction, including the amount authorized in the resolution

of the authority providing for the issuance of water development revenue bonds

to be paid into any special funds from the proceeds of such bonds; and the

financing of the placing of any such project in operation. Any obligation or

expenses incurred by any governmental agency, with the approval of the

authority, for surveys, borings, preparation of plans and specifications and
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other engineering services in connection with the acquisition or construction of

a project are a part of the cost of such project and shall be reimbursed out of

the proceeds of loans or water development revenue bonds as authorized by the

provisions of this article.

(7) “Establishment” means an industrial establishment, mill, factory, tan

nery, paper or pulp mill, mine, colliery, breaker or mineral processing opera

tion, quarry, refinery, well and each and every industry or plant or works or

activity in the operation or process of which industrial wastes or other wastes

are produced.

(8) “Governmental agency” means the state government or any agency,

department, division or unit thereof; counties; municipalities; watershed im

provement districts; soil conservation districts; sanitary districts; public ser

vice districts; drainage districts; regional governmental authorities and any

other governmental agency, entity, political subdivision, public corporation or

agency having the authority to acquire, construct or operate public water or

wastewater facilities; the United States government or any agency, department,
division or unit thereof; and any agency, commission or authority established

pursuant to an interstate compact or agreement.

(9) “Industrial wastes” means any liquid, gaseous, solid or other waste

substance, or any combination thereof, resulting from or incidental to any

process of industry, manufacturing, trade or business, or from or incidental to

the development, processing or recovery of any natural resources; and the

admixture with such industrial wastes of sewage or other wastes, as defined in

this section, are also industrial wastes.

(10) “Other wastes” means garbage, refuse, decayed wood, sawdust, shav

ings, bark and other wood debris and residues, sand, lime, cinders, ashes, offal,

night soil, silt, oil, tar, dyestuffs, acids, chemicals, and all other materials or

substances not sewage or industrial wastes which may cause or might reason

ably be expected to cause or to contribute to the pollution of any of the waters

of this state.

(11) “Owner” includes all persons, copartnerships or governmental agencies
having any title or interest in any property rights, easements and interests

authorized to be acquired by this article.

(12) “Person” means any public or private corporation, institution, associa

tion, firm or company organized or existing under the laws of this or any other

state or country; the United States or the state of West Virginia; any federal or

state governmental agency; political subdivision; county commission; munici

pality; industry; sanitary district; public service district; drainage district;

soil, conservation district; watershed improvement district; partnership; trust;

estate; person or individual; group of persons or individuals acting individual

ly or as a group or any other legal entity whatever.

(13) “Pollution” means (a) the discharge, release, escape, deposit or disposi
tion, directly or indirectly, of treated or untreated sewage, industrial wastes, or

other wastes, of whatever kind or character, in or near any waters of the state,

in such condition, manner or quantity, as does, will, or is likely to (1)
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contaminate or substantially contribute to the contamination of any of such

waters, or (2) alter or substantially contribute to the alteration of the physical,
chemical or biological properties of any of such waters, if such contamination

or alteration, or the resulting contamination or alteration where a person only
contributes thereto, is to such an extent as to make any of such waters (i)

directly or indirectly harmful, detrimental or injurious to the public health,

safety and welfare, or (ii) directly or indirectly detrimental to existing animal,

bird, fish, aquatic or plant life, or (iii) unsuitable for present or future domestic,

commercial, industrial, agricultural, recreational, scenic or other legitimate
uses; and also means (b) the discharge, release, escape, deposit, or disposition,
directly or indirectly, of treated or untreated sewage, industrial wastes or other

wastes, of whatever kind or character, in or near any waters of the state in such

condition, manner or quantity, as does, will, or is likely to reduce the quality of

the waters of the state below the standards established therefor by the United

States or any department, agency, board or commission of this state authorized

to establish such standards.

(14) “Project” or “water development project” means any public water or

wastewater facility, the acquisition or construction of which is authorized, in

whole or in part, by the water development authority or the acquisition or

construction of which is financed, in whole or in part, from funds made

available by grant or loan by, or through, the authority as provided in this

article, including facilities, the acquisition or construction of which is author

ized, in whole or in part, by the water development authority or the acquisition
or construction of which is financed, in whole or in part, from funds made

available by grant or loan by, or through, the authority as provided in this

article, including all buildings and facilities which the authority deems neces

sary for the operation of the project, together with all property, rights, ease

ments and interest which may be required for the operation of the project, but

excluding all buildings and facilities used to produce electricity other than

= electricity for consumption by the authority in the operation and maintenance

of the project.

(15) “Public roads” mean all public highways, roads and streets in this state,

whether maintained by the state, county, municipality or other political subdivi

sion.

(16) “Public utility facilities” means public utility plants or installations and

includes tracks, pipes, mains, conduits, cables, wires, towers, poles and other

equipment and appliances of any public utility.

(17) “Revenue” means any money or thing of value collected by, or paid to,

the water development authority as rent, use or service fee or charge for use of,
or in connection with, any water development project, or as principal of or

interest, charges or other fees on loans, or any other collections on loans made

by the water development authority to governmental agencies to finance, in

whole or in part, the acquisition or construction of any water development
project or projects, or other money or property which is received and may be

expended for or pledged as revenues pursuant to this article.

28



WATER DEVELOPMENT AUTHORITY §22C—1—4

(18) “Sewage” means water-carried human or animal wastes from resi

dences, buildings, industrial establishments or other places, together with such

groundwater infiltration and surface waters as may be present.

(19) “Water resources,” “water” or “waters” means any and all water on or

beneath the surface of the ground, whether percolating, standing, diffused or

flowing, wholly or partially within this state, or bordering this state and within

its jurisdiction, and includes, without limiting the generality of the foregoing,
natural or artificial lakes, rivers, streams, creeks, branches, brooks, ponds
(except farm ponds, industrial settling basins and ponds and water treatment

facilities), impounding reservoirs, springs, wells and watercourses.

(20) “Wastewater” means any water containing sewage, industrial wastes, or

other wastes or contaminants derived from the prior use of such water, and

includes, without limiting the generality of the foregoing, surface water of the

type storm sewers are designed to collect and dispose of.

(21) “Wastewater facilities” means facilities for the purpose of treating,
neutralizing, disposing of, stabilizing, cooling, segregating or holding wastewa
ter, including, without limiting the generality of the foregoing, facilities for the

treatment and disposal of sewage, industrial wastes, or other wastes, wastewa

ter, and the residue thereof; facilities for the temporary or permanent im

poundment of wastewater, both surface and underground; and sanitary sewers

or other collection systems, whether on the surface or underground, designed
to transport wastewater together with the equipment and furnishings thereof

and their appurtenances and systems, whether on the surface or underground,
including force mains and pumping facilities therefor.

(22) “Water facility” means all facilities, land and equipment used for the

collection of water, both surface and underground, transportation of water,

treatment of water and distribution of water all for the purpose of providing
potable, sanitary water suitable for human consumption and use.

Acts 1994, c. 61.

Notes of Decisions

Person 1 another person under false pretenses; thus, the

state and its political subdivisions may be the

1 Person
victim of that offense. Code, 61—3—24(a, d);

The state and its political subdivisions are
Code, 61—3—24(a, b) (1993); Code, 6 l—3—24(a, b)

within the meaning of the terms “person” and (1987). State v. Zain, 1999, 528 S.E.2d 748,

“another” as those terms are used in the statute 207 W.Va. 54, certiorari denied 120 S.Ct. 1541,

prohibiting one from obtaining money, goods, 529 U.S. 1042, 146 L.Ed.2d 354. False Pre

labor, services and other things of value from tenses ~ 1

§ 22C—1--4. Water development authority; water development board; or

ganization of authority and board; appointment of board

members; their term of office, compensation and expenses;

director of authority; compensation

(a) The water development authority is continued. The authority is a govern
mental instrumentality of the state and a body corporate. The exercise by the

authority of the powers conferred by this article and the carrying out of its
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purposes and duties are essential governmental functions and for a public
purpose.

(b) The authority is controlled, managed and operated by a seven-member

board known as the water development board. The governor or designee, the

secretary of the department of environmental protection or designee and the

commissioner of the bureau for public health or designee are members ex

officio of the board. Four members are appointed by the governor, by and with

the advice and consent of the Senate, for six-year terms, which are staggered in

accordance with the initial appointments under prior enactment of this section.

In the event of a vacancy, appointments are filled in the same manner as the

original appointment for the remainder of the unexpired term. A member

continues to serve until the appointment and qualification of the successor.

More than two appointed board members may not at any one time belong to

the same political party. Appointed board members may be reappointed to

serve additional terms.

(c) All members of the board shall be citizens of the state. Each appointed
member of the board, before entering upon his or her duties, shall comply with

the requirements of article one, chapter six of this code and give bond in the

sum of twenty-five thousand dollars in the manner provided in article two of

said chapter. The governor may remove any board member for cause as

provided in article six of said chapter.

(d) The governor or designee serves as chair. The board annually elects one

of its appointed members as vice chair and appoints a secretary-treasurer, who

need not be a member of the board. Four members of the board is a quorum

and the affirmative vote of four members is necessary for any action taken by
vote of .the board. A vacancy in the membership of the board does not impair
the rights of a quorum by such vote to exercise all the rights and perform all the

duties of the board and the authority. The person appointed as secretary-

treasurer, including a board member if so appointed, shall give bond in the sum

of fifty thousand dollars in the manner provided in article two, chapter six of

this code.

(e) The governor or designee, the secretary of the department of environmen

tal protection and the commissioner of the bureau for public health do not

receive compensation for serving as board members. Each appointed member
receives an annual salary of twelve thousand dollars, payable in monthly
installments. Each of the seven board members is reimbursed for all reason

able and necessary expenses actually incurred in the performance of duties as a

member of the board in a manner consistent with guidelines of the travel

management office of the department of administration. All expenses incurred

by the board are payable solely from funds of the authority or from funds

appropriated for that purpose by the Legislature. Liability or obligation is not

incurred by the authority beyond the extent to which moneys are available from

funds of the authority or from such appropriations.

(I) There is a director of the authority appointed by the governor, with the

advice and consent of the Senate, who serves at the governor’s will and
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pleasure. The director is responsible for managing and administering the daily
functions of the authority and for performing other functions necessary to the

effective operation of the authority. The compensation of the director is fixed

annually by the board.

Acts 1994, c. 61; Acts 1995, c. 252, eff. 90 days after March 3, 1995; Acts 2001, c. 262,
eff. April 14, 2001; Acts 2002, c. 267, eff. 90 days after March 9, 2002; Acts 2005, 1st

Ex. Sess., c. 3, eff. Jan. 29, 2005.

Library References

Environmental Law ~2 16.

Waters and Water Courses ~1 8.

Westlaw Topic Nos. 149E, 405.

C.J.S. Health and Environment §~ 130, 172.

C.J.S. Waters §~ 368, 377 to 379.

To accomplish the public policies and purposes and to meet the responsibility
of the state as set forth in this article, the water development authority may

initiate, acquire, construct, maintain, repair and operate water development
projects or cause the same to be operated pursuant to a lease, sublease or

agreement with any person or governmental agency; may make loans and

grants to governmental agencies for the acquisition or construction of water

development projects by governmental agencies, which loans may include

amounts to refinance debt issued for existing water development projects of the

governmental agency when the refinancing is in conjunction with the financing
for a new water development project regardless of the source of the financing
for the new project: Provided, That the amount of the refinancing may not

exceed fifty percent of the aggregate amount of the refinancing of an existing
project and the financing of a new project; and may issue water development
revenue bonds of this state, payable solely from revenues, to pay the cost of

projects, or finance projects, in whole or in part, by loans to governmental
agencies. A water development project shall not be undertaken unless it has

been determined by the authority to be consistent with any applicable compre
hensive plan of water management approved by the director of the division of

environmental protection or in the process of preparation by the director and to

be consistent with the standards set by the state environmental quality board,
for the waters of the state affected thereby. Any resolution of the authority
providing for acquiring or constructing projects or for making a loan or grant
for projects shall include a finding by the authority that the determinations

have been made. A loan agreement shall be entered into between the authority
and each governmental agency to which a loan is made for the acquisition or

construction of a water development project, which loan agreement shall

include, without limitation, the following provisions:

§ 22C—1—5. Authority may construct, finance, maintain, etc., water devel

opment projects; loans to governmental agencies are subject
to terms of loan agreements

•

(1) The cost of the project, the amount of the loan, the terms of repayment of

the loan and the security therefor, which may include, in addition to the pledge
of all revenues from the project after a reasonable allowance for operation and
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maintenance expenses, a deed of trust or other appropriate security instrument

creating a lien on the project;

(2) The specific purposes for which the proceeds of the loan shall be

expended including the refinancing of existing water development project debt

as provided above, the procedures as to the disbursement of loan proceeds and

the duties and obligations imposed upon the governmental agency in regard to

the construction or acquisition of the project;

(3) The agreement of the governmental agency to impose, collect, and, if

required to repay the obligations of the governmental agency under the loan

agreement, increase service charges from persons using the project, which

service charges shall be pledged for the repayment of the loan together with all

interest, fees and charges thereon and all other financial obligations of the

governmental agency under the loan agreement; and

(4) The agreement of the governmental agency to comply with all applicable
laws, rules and regulations issued by the authority or other state, federal and

local bodies in regard to the construction, operation, maintenance and use of

the project.

Acts 1994, c. 61; Acts 1995, c. 252, eff. 90 days after March 3, 1995.

Environmental Law ~2 16, 216.

Waters and Water Courses ~18, 18.

Westlaw Topic Nos. 149E, 405.

In general 1 district; however, Water Development Authori

ty’s power to impose such service charges upon

I In general public service district which operates public

Statute authorizes Water Development Au-
utility is subject to regulatory review and ap

thority (WDA) to directly impose on public ser-
proval of Public Service Commission (PSC) pur

vice district, which operates public utility as
suant to separate statute. Code, 22C—1—7,

defined by separate statutory provision, in it~ 24—1—2, 24—2--I. State ex rel. Water Develop-
own name and for its own benefit service ment Authority v. Northern Wayne County Pub-

charges determined by it to be necessary when lic Service Dist., 1995, 464 S.E.2d 777, 195

public service district defaults on loan made by W.Va. 135. Waters And Water Courses ~

Water Development Authority to public service 183.5

§ 22C—1—6. Powers, duties and responsibilities of authority generally

The water development authority, has and may exercise all powers necessary

or appropriate to carry out and effectuate its corporate purpose. The authority
has the power and capacity to:

(1) Adopt, and from time to time, amend and repeal bylaws necessary and

proper for the regulation of its affairs and the conduct of its business and rules

to implement and make effective its powers and duties, such rules to be

promulgated in accordance with the provisions of chapter twenty-nine-a of this

code.

Library References

C.J.S. Health and Environment §~ 130, 172.

C.J.S. Waters §~ 368, 377 to 379.

Notes of Decisions

(2) Adopt an official seal.
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(3) Maintain a principal office and, if necessary, regional suboffices at

locations properly designated or provided.

(4) Sue and be sued in its own name and plead and be impleaded in its own

name, and particularly to enforce the obligations and covenants made under

sections nine, ten and sixteen of this article. Any actions against the authority
shall be brought in the circuit court of Kanawha County in which the principal
office of the authority shall be located.

(5) Make loans and grants to governmental agencies for the acquisition or

construction of water development projects by any such governmental agency

and, in accordance with the provisions of chapter twenty-nine-a of this code,

adopt rules and procedures for making such loans and grants.

(6) Acquire, construct, reconstruct, enlarge, improve, furnish, equip, main

tain, repair, operate, lease or rent to, or contract for operation by a governmen

tal agency or person, water development projects, and, in accordance with the

provisions of chapter twenty-nine-a of this code, adopt rules for the use of such

projects.

(7) Make available the use or services of any water development project to

one or more persons, one or more governmental agencies, or any combination

thereof.

(8) Issue water development revenue bonds and notes and water develop
ment revenue refunding bonds of the state, payable solely from revenues as

provided in section nine of this article unless the bonds are refunded by
refunding bonds, for the purpose of paying all or any part of the cost of, or

financing by loans to governmental agencies, one or more water development
projects or parts thereof.

(9) Acquire by gift or purchase, hold and dispose of real and personal

property in the exercise of its powers and the performance of its duties as set

forth in this article.

(10) Acquire in the name of the state, by purchase or otherwise, on such

terms and in such manner as it deems proper, or by the exercise of the right of

eminent domain in the manner provided in chapter fifty-four of this code, such

public or private lands, or parts thereof or rights therein, rights-of-way, proper

ty, rights, easements and interests it deems necessary for carrying out the

provisions of this article, but excluding the acquisition by the exercise of the

right of eminent domain of any public water or wastewater facilities operated
under permits issued pursuant to the provisions of article eleven, chapter
twenty-two of this code and owned by any person or governmental agency, and

compensation shall be paid for public or private lands so taken.

(11) Make and enter into all contracts and agreements and execute all

instruments necessary or incidental to the performance of its duties and the

execution of its powers. When the cost under any such contract or agreement,
other than compensation for personal services, involves an expenditure of more

than two thousand dollars, the authority shall make a written contract with the

lowest responsible bidder after public notice published as a Class Illegal
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advertisement in compliance with the provisions of article three, chapter fifty-
nine of this code, the publication area for such publication to be the county

wherein the work is to be performed or which is affected by the contract, which

notice shall state the general character of the work and the general character of

the materials to be furnished, the place where plans and specifications therefor

may be examined and the time and place of receiving bids, but a contract or

lease for the operation of a water development project constructed and owned

by the authority or an agreement for cooperation in the acquisition or construc

tion of a water development project pursuant to section sixteen of this article is

not subject to the foregoing requirements and the authority may enter into such

contract or lease or such agreement pursuant to negotiation and upon such

terms and conditions and for such period as it finds to be reasonable and

proper under the circumstances and in the best interests of proper operation or

of efficient acquisition or construction of such project. The authority may

reject any and all bids. A bond with good and sufficient surety, approved by
the authority, is required of all contractors in an amount equal to at least fifty
percent of the contract price, conditioned upon the faithful performance of the

contract.

(12) Employ managers, superintendents and other employees, who are cov

ered by the state civil service system, and retain or contract with consulting
engineers, financial consultants, accounting experts, architects, attorneys and

such other consultants and independent contractors as are necessary in its

judgment to carry out the provisions of this article, and fix the compensation or

fees thereof. All expenses thereof are payable solely from the proceeds of water

development revenue bonds or notes issued by the authority, from revenues and

from funds appropriated for such purpose by the Legislature.

(13) Receive and accept from any federal agency, subject to the approval of

the governor, grants for or in aid of the construction of any water development
project or for research and development with respect to public water or

wastewater facilities and receive and accept aid or contributions from any

source of money, property, labor or other things of value, to be held, used and

applied only for the purposes for which such grants and contributions are

made.

(14) Engage in research and development with respect to public water or

wastewater facilities.

(15) Purchase property coverage and liability insurance for any water devel

opment project and for the principal office and suboffices of the authority,
insurance protecting the authority and its officers and employees against
liability, if any, for damage to property or injury to or death of persons arising
from its operations and any other insurance the authority may agree to provide
under any resolution authorizing the issuance of water development revenue

bonds or in any trust agreement securing the same.

(16) Charge, alter and collect rentals and other charges for the use or

services of any water development project as provided in this article, and

charge and collect reasonable interest, fees and charges in connection with the
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making and servicing of loans to governmental agencies in the furtherance of

the purposes of this article.

(17) Establish or increase reserves from moneys received or to be received by
the authority to secure or to pay the principal of and interest on the bonds and

notes issued by the authority pursuant to this article.

(18) Do all acts necessary and proper to carry out the powers expressly

granted to the authority in this article.

Acts 1994, C. 61.

§ 22C—1—7. Power of authority to collect service charges and exercise other

powers of governmental agencies in event of default; power

to require governmental agencies to enforce their rights

In order to ensure that the public purposes to be served by the authority may
be properly carried out and in order to assure the timely payment to the

authority of all sums due and owing under loan agreements with governmental
agencies, as referred to in section five of this article, notwithstanding any

provision to the contrary elsewhere contained in this code, in event of any

default by a governmental agency under such a loan agreement, the authority
has, and may, at its option, exercise the following rights and remedies in

addition to the rights and remedies conferred by law or pursuant to said loan

agreement:

(1) The authority may directly impose, in its own name and for its own

benefit service charges determined by it to be necessary under the circum

stances upon all users of the water development project to be acquired or

constructed pursuant to such loan agreement, and proceed directly to enforce

and collect such service charges, together with all necessary costs of such

enforcement and collection.

(2) The authority may exercise, in its own name or in the name of and as

agent for the governmental agency, all of the rights, authority, powers and

remedies of the governmental agency with respect to the water development
project or which may be conferred upon the governmental agency by statute,

rule, regulation or judicial decision, including, without limitation, all rights and

remedies with respect to users of such water development project.

(3) The authority may, by civil action, mandamus or other judicial or admin

istrative proceeding, compel performance by such governmental agency of all

of the terms and conditions of such loan agreement including, without limita

tion, the adjustment and increase of service charges as required to repay the

loan or otherwise satisfy the terms of such loan agreement, the enforcement

and collection of such service charges and the enforcement by such governmen

tal agency of all rights and remedies conferred by statute, rule, regulation or

judicial decision.

Acts 1994, c. 61.
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Notes of Decisions

district; however, Water Development Authori

ty’s power to impose such service charges upon

public service district which operates public
utility is subject to regulatory review and ap

proval of Public Service Commission (PSC) pur
suant to separate statute. Code, 22C—1--7,

24—1—2, 24—2--1. State ex rel. Water Develop
ment Authority v. Northern Wayne County Pub

lic Service Dist., 1995, 464 S.E.2d 777, 195

W.Va. 135. Waters And Water Courses ~

183.5

§ 22C—1--8. Expenditure of funds for study and engineering of proposed
projects

With the approval and the consent of the board, either the director of the

division of environmental protection or the commissioner of the bureau of

public health, or both of them, shall expend, out of any funds available for the

purpose, such moneys as are necessary for the study of any proposed water

development project and may use its engineering and other forces, including
consulting engineers and sanitary engineers, for the purpose of effecting such

study. All such expenses incurred by the director or commissioner prior to the

issuance of water development revenue bonds or notes under this article shall

be paid by the director or commissioner and charged to the appropriate water

development project and the director and commissioner shall keep proper

records and accounts, showing the amounts so charged. Upon the sale of

water development revenue bonds or notes for a water development project, the

funds so expended by the director or commissioner, with the approval of the

authority, in connection with such project, shall be repaid to the division of

environmental protection or bureau of public health from the proceeds of such

bonds or notes.

Acts 1994, c. 61.
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§ 22C—1—9. Authority empowered to Issue water development revenue

bonds, renewal notes and refunding bonds; requirements
and manner of such issuance

The authority is hereby empowered to issue from time to time water develop
ment revenue bonds and notes of the state in such principal amounts as the

authority deems necessary to pay the cost of or finance, in whole or in part, by
loans to governmental agencies, one or more water development projects, but

§22C—1—7 ENVIRONMENTAL RESOURCES
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the aggregate amount of all issues of bonds and notes outstanding at one time

for all projects authorized hereunder shall not exceed that amount capable of

being serviced by revenues received from such projects.

The authority may, from time to time, issue renewal notes, issue bonds to pay

such notes and whenever it deems refunding expedient, refund any bonds by
the issuance of water development revenue refunding bonds by the state

pursuant to the provisions of section twenty of this article. Except as may

otherwise be expressly provided in this article or by the authority, every issue of

its bonds or notes are obligations of the authority payable out of the revenues

and reserves created for such purposes by the authority, which are pledged for

such payment, without preference or priority of the first bonds issued, subject
only to any agreements with the holders of particular bonds or notes pledging
any particular revenues. Such pledge is valid and binding from the time the

pledge is made and the revenues so pledged and thereafter received by the

authority are immediately subject to the lien of such pledge without any

physical delivery thereof or further act and the lien of any such pledge is valid

and binding as against all parties having claims of any kind in tort, contract or

otherwise against the authority irrespective of whether such parties have notice

thereof.

All such bonds and notes shall have and are hereby declared to have all the

qualities of negotiable instruments.

The bonds and notes shall be authorized by resolution of the authority, bear

such date and mature at such time, in the case of any such note or any

renewals thereof not exceeding five years from the date of issue of such original
note, and in the case of any such bond not exceeding fifty years from the date of

issue, as such resolution may provide. The bonds and notes shall bear interest

at such rate, be in such denominations, be in such form, either coupon or

registered, carry such registration privileges, be payable in such medium of

payment, at such place and be subject to such terms of redemption as the

authority may authorize. The bonds and notes of the authority may be sold by
the authority, at public or private sale, at or not less than the price the authority
determines. The bonds and notes shall be executed by the chair and vice-chair

of the authority, both of whom may use facsimile signatures. The official seal

of the authority or a facsimile thereof shall be affixed thereto or printed thereon

and attested, manually or by facsimile signature, by the secretary-treasurer of

the authority, and any coupons attached thereto shall bear the signature or

facsimile signature of the chair of the authority. In case any officer whose

signature, or a facsimile of whose signature, appears on any bonds, notes or

coupons ceases to be such officer before delivery of such bonds or notes, such

signature or facsimile is nevertheless sufficient for all purposes the same as if

he or she had remained in office until such delivery and in case the seal of the

authority has been changed after a facsimile has been imprinted on such bonds

or notes such facsimile seal will continue to be sufficient for all purposes.

Any resolution authorizing any bonds or notes or any issue thereof may

contain provisions (subject to such agreements with bondholders or notehold

ers as may then exist, which provisions shall be a part of the contract with the
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holders thereof) as to pledging all or any part of the revenues of the authority to

secure the payment of the bonds or notes or of any issue thereof; the use and

disposition of revenues of the authority; a covenant to fix, alter and collect

rentals and other charges so that pledged revenues will be sufficient to pay the

costs of operation, maintenance and repairs, pay principal of and interest on

bonds or notes secured by the pledge of such revenues and provide such

reserves as may be required by the applicable resolution or trust agreement;
the setting aside of reserve funds, sinking funds or replacement and improve..
ment funds and the regulation and disposition thereof; the crediting of the

proceeds of the sale of bonds or notes to and among the funds referred to or

provided for in the resolution authorizing the issuance of the bonds or notes;

the use, lease, sale or other disposition of any water development project or any

other assets of the authority; limitations on the purpose to which the proceeds
of sale of bonds or notes may be applied and pledging such proceeds to secure

the payment of the bonds or notes or of any issue thereof; notes issued in

anticipation of the issuance of bonds, the agreement of the authority to do all

things necessary for the authorization, issuance and sale of such bonds in such

amounts as may be necessary for the timely retirement of such notes; limita-.

tions on the issuance of additional bonds or notes; the terms upon which

additional bonds or notes may be issued and secured; the refunding of

outstanding bonds or notes; the procedure, if any, by which the terms of any

contract with bondholders or noteholders may be amended or abrogated, the

amount of bonds or notes the holders of which must consent thereto and the

manner in which such consent may be given; limitations on the amount of

moneys to be expended by the authority for operating, administrative or other

expenses of the authority; securing any bonds or notes by a trust agreement;
and any other matters, of like or different character, which in any way affect

the security or protection of the bonds or notes.

In the event that the sum of all reserves pledged to the payment of such

bonds or notes are less than the minimum reserve requirements established in

any resolution or resolutions authorizing the issuance of such bonds or notes,

the chair of the authority shall certify, on or before the first day of December of

4 each year, the amount of such deficiency to the governor of the state, for

inclusion, if the governor shall so elect, of the amount of such deficiency in the

budget to be submitted to the next session of the Legislature for appropriation
to the authority to be pledged for payment of such bonds or notes: Provided,
That the Legislature is not required to make any appropriation so requested,
and the amount of such deficiencies is not a debt or liability of the state.

Neither the members of the authority nor any person executing the bonds or

notes are liable personally on the bonds or notes or be subject to any personal
liability or accountability by reason of the issuance thereof.

Acts 1994, C. 61.
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C.J.S. States §~ 437 to 455.

C.J.S. Waters §~ 483, 543 to 581.

Notes of Decisions

In general 1 district; however, Water Development Authori

ty’s power to impose such service charges upon

i in general public service district which operates public

Statute authorizes Water Development Au- utility is subject to regulatory review and ap

thority (WDA) to directly impose on public ser-
proval of Public Service Commission (PSC) pur

vice district, which operates public utility as
suant to separate statute. Code, 22C—l—7,

defined by separate statutory provision, in its 24-1—2, 24—2—1. State ex rel. Water Develop-

own name and for its own benefit service ment Authority v. Northern Wayne County Pub-

charges determined by it to be necessary when lie Service Dist., 1995, 464 S.E.2d 777, 195

public service district defaults on loan made by W.Va. 135. Waters And Water Courses ~

Water Development Authority to public service 183.5

§ 22C—1--1O. Trustee for bondholders; contents of trust agreement

In the discretion of the authority, any water development revenue bonds or

notes or water development revenue refunding bonds issued by the authority
under this article may be secured by a trust agreement between the authority
and a corporate trustee, which trustee may be any trust company or banking
institution having the powers of a trust company within or without this state.

Any such trust agreement may pledge or assign revenues of the authority to

be received, but shall not convey or mortgage any water development project or

any part thereof. Any such trust agreement or any resolution providing for the

issuance of such bonds or notes may contain such provisions for protecting and

enforcing the rights and remedies of the bondholders or noteholders as are

reasonable and proper and not in violation of law, including the provisions
contained in section nine of this article and covenants setting forth the duties of

the authority in relation to the acquisition of property, the construction,

improvement, maintenance, repair, operation and insurance of the water devel

opment project the cost of which is paid, in whole or in part, from the proceeds
of such bonds or notes, the rentals or other charges to be imposed for the use

or services of any water development project, provisions with regard to the

payment of the principal of and interest, charges and fees on loans made to

governmental agencies from the proceeds of such bonds or notes, the custody,
safeguarding, and application of all moneys and provisions for the employment
of consulting engineers in connection with the construction or operation of

such water development project. Any banking institution or trust company

incorporated under the laws of this state which may act as depository of the

proceeds of bonds or notes or of revenues shall furnish such indemnifying
bonds or pledge such securities as are required by the authority. Any such

trust agreement may set forth the rights and remedies of the bondholders and

noteholders and of the trustee and may restrict individual rights of action by
bondholders and noteholders as customarily provided in trust agreements or

trust indentures securing similar bonds. Such trust agreement may contain

such other provisions as the authority deems reasonable and proper for the

security of the bondholders or noteholders. All expenses incurred in carrying
out the provisions of any such trust agreement may be treated as a part of the
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cost of the operation of the water development project. Any such trust

agreement or resolution authorizing the issuance of water development revenue

bonds may provide the method whereby the general administrative overhead

expenses of the authority will be allocated among the several projects acquired
or constructed by it as a factor of the operating expenses of each such project.

Acts 1994, c. 61.

Library References
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Westlaw Topic Nos. 149E, 360, 405.
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§ 22C—1—1 1. Trust agreements for related responsibilities; reimburse-

ments

Notwithstanding any other provision of this code to the contrary, when the

authority acts in the capacity of fiscal agent, authorizing authority or some

other capacity for any agency, department, instrumentality or public corpora

tion of the state which is issuing or purchasing bonds or notes, the authority
may, in the exercise of its responsibilities, enter into trust agreements with one

or more trust companies or banking institutions having trust powers, located

within or without the state, with respect to the receipt, investment, handling,
payment and delivery of funds of such agency, department, instrumentality or

public corporation. The authority is entitled to reimbursement for the expenses

of the authority incident to performing such services, including the fees and

expenses of third parties providing services to the authority with respect
thereto, from the proceeds of bonds or notes or of the revenues derived by such

agency, department, instrumentality or public corporation.

Acts 1994, c. 61.
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Westlaw Topic Nos. 149E, 360, 405.
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§ 22C—1—12. Legal remedies of bondholders and trustees

Any holder of water development revenue bonds issued under the authority of

this article or any of the coupons appertaining thereto and the trustee under

any trust agreement, except to the extent the rights given by this article may be

restricted by the applicable resolution or such trust agreement, may by civil

action, mandamus or other proceedings, protect and enforce any rights granted
under the laws of this state or granted under this article, by the trust agreement

or by the resolution authorizing the issuance of such bonds, and may enforce

and compel the performance of all duties required by this article, or by the trust

agreement or resolution, to be performed by the authority or any officer
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thereof, including the fixing, charging and collecting of sufficient rentals or

other charges.

Acts 1994, c. 61.

Library References
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§ 22C—1-13. Bonds and notes not debt of state, county, municipality or of

any political subdivision; expenses Incurred pursuant to

article

Water development revenue bonds and notes and water development revenue

refunding bonds issued under authority of this article and any coupons in

connection therewith are not a debt or a pledge of the faith and credit or taxing

power of this state or of any county, municipality or any other political
subdivision of this state, and the holders or owners thereof have no right to

have taxes levied by the Legislature or taxing authority of any county, munici

pality or any other political subdivision of this state for the payment of the

principal thereof or interest thereon, but such bonds and notes are payable
solely from the revenues and funds pledged for their payment as authorized by
this article unless the notes are issued in anticipation of the issuance of bonds

or the bonds are refunded by refunding bonds issued under authority of this

article, which bonds or refunding bonds are payable solely from revenues and

funds pledged for their payment as authorized by this article. All such bonds

and notes shall contain on the face thereof a statement to the effect that the

bonds or notes, as to both principal and interest, are not debts of the state or

any county, municipality or political subdivision thereof, but are payable solely
from revenues and funds pledged for their payment.

All expenses incurred in carrying out the provisions of this article are payable
solely from funds provided under authority of this article. This article does not

authorize the authority to incur indebtedness or liability on behalf of or payable
by the state or any county, municipality or political subdivision thereof.

Acts 1994, c. 61.
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§ 22C—1—14. Use of funds by authority; restrictions thereon

All moneys, properties and assets acquired by the authority, whether as

proceeds from the sale of water development revenue bonds or as revenues or

otherwise, shall be held by it in trust for the purposes of carrying out its powers
and duties, and shall be used and reused in accordance with the purposes and
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provisions of this article. Such moneys shall at no time be commingled with

other public funds. Such moneys, except as otherwise provided in any resolu

tion authorizing the issuance of water development revenue bonds or in any

trust agreement securing the same, or except when invested pursuant to section

fifteen of this article, shall be kept in appropriate depositories and secured as

provided and required by law. The resolution authorizing the issuance of such

bonds of any issue or the trust agreement securing such bonds shall provide
that any officer to whom, or any banking institution or trust company to which,
such moneys are paid shall act as trustee of such moneys and hold and apply
them for the purposes hereof, subject to the conditions this article and such

resolution or trust agreement provide.

Acts 1994, c. 61.
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§ 22C—1—15. Investment of funds by authority

The authority is hereby authorized and empowered to invest any funds not

needed for immediate disbursement in any of the following securities:

(1) Direct obligations of or obligations guaranteed by the United States of

America;

(2) Bonds, debentures, notes or other evidences of indebtedness issued by
any of the following agencies: Banks for cooperatives; federal intermediate

credit banks; federal home loan bank system; Export—Import Bank of the

United States; federal land banks; the Federal National Mortgage Association

or the Government National Mortgage Association;

(3) Public housing bonds issued by public agencies or municipalities and

fully secured as to the payment of both principal and interest by a pledge of

annual contributions under an annual contributions contract or contracts with

the United States of America; or temporary notes issued by public agencies or

municipalities or preliminary loan notes issued by public agencies or munici

palities, in each case, fully secured as to the payment of both principal and

interest by a requisition or payment agreement with the United States of

America;

(4) Certificates of deposit secured by obligations of the United States of

America;

(5) Direct obligations of or obligations guaranteed by the state of West

Virginia;

(6) Direct and general obligations of any other state within the territorial

United States, to the payment of the principal of and interest on which the full

faith arid credit of such state is pledged: Provided, That at the time of their
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purchase, such obligations are rated in either of the two highest rating catego

ries by a nationally recognized bond-rating agency; and

(7) Any fixed interest bond, note or debenture of any corporations organized
and operating within the United States: Provided, That such corporation shall

have a minimum net worth of fifteen million dollars and its securities or its

parent corporation’s securities are listed on one or more of the national stock

exchanges: Provided, however, That (i) such corporation has earned a profit in

eight of the preceding ten fiscal years as reflected in its statements, and (ii) such

corporation has not defaulted in the payment of principal or interest on any of

its outstanding funded indebtedness during its preceding ten fiscal years, and

(iii) the bonds, notes or debentures of such corporation to be purchased are

rated “AA” or the equivalent thereof or better than “AA” or the equivalent
thereof at least two or more nationally recognized rating services such as

Standard and Poor’s, Dun & Bradstreet or Moody’s.

Acts 1994, c. 61.
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§ 22C-1—16. Rentals and other revenues from water development projects
owned by the authority; contracts and leases of the author

ity; cooperation of other governmental agencies; bonds of

such agencies

This section applies to any water development project or projects which are

owned, in whole or in part, by the authority. The authority may charge, alter

and collect rentals or other charges for the use or services of any water

development project, and contract in the manner provided by this section with

one or more persons, one or more governmental agencies, or any combination

thereof, desiring the use or services thereof, and fix the terms, conditions,

rentals or other charges for such use or services. Such rentals or other charges
are not subject to supervision or regulation by any other authority, department,
commission, board, bureau or agency of the state, and such contract may

provide for acquisition by such person or governmental agency of all or any

part of such water development project for such consideration payable over the

period of the contract or otherwise as the authority in its sole discretion

determines to be appropriate, but subject to the provisions of any resolution

authorizing the issuance of water development revenue bonds or notes or water

development revenue refunding bonds of the authority or any trust agreement

securing the same. Any governmental agency which has power to construct,

operate and maintain public water or wastewater facilities may enter into a

contract or lease with the authority whereby the use or services of any water

development project of the authority will be made available to such governmen

tal agency and pay for such use or services such rentals or other charges as

may be agreed to by such governmental agency and the authority.
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Any governmental agency or agencies or combination thereof may cooperate
with the authority in the acquisition or construction of a water development
project and shall enter into such agreements with the authority as are neces

sary, with a view to effective cooperative action and safeguarding of the

respective interests of the parties thereto, which agreements shall provide for

such contributions by the parties thereto in such proportion as may be agreed
upon and such other terms as may be mutually satisfactory to the parties,

including, without limitation, the authorization of the construction of the

project by one of the parties acting as agent for all of the parties and the

ownership and control of the project by the authority to the extent necessary or

appropriate for purposes of the issuance of water development revenue bonds

by the authority. Any governmental agency may provide such contribution as

is required under such agreements by the appropriation of money or, if

authorized by a favorable vote of the electors to issue bonds or notes or levy
taxes or assessments and issue notes or bonds in anticipation of the collection

thereof, by the issuance of bonds or notes or by the levying of taxes or

assessments and the issuance of bonds or notes in anticipation of the collection

thereof, and by the payment of such appropriated money or the proceeds of

such bonds or notes to the authority pursuant to such agreements.

Any governmental agency, pursuant to a favorable vote of the electors in an

election held for the purpose of issuing bonds to provide funds to acquire,
construct or equip, or provide real estate and interests in real estate for a public
water or wastewater facility, whether or not the governmental agency at the

time of such an election had the authority to pay the proceeds from such bonds

or notes issued in anticipation thereof to the authority as provided in this

section, may issue such bonds or notes in anticipation of the issuance thereof

and pay the proceeds thereof to the authority in accordance with an agreement
between such governmental agency and the authority: Provided, That the

legislative authority of the governmental agency finds and determines that the

water development project to be acquired or constructed by the authority in

cooperation with such governmental agency will serve the same public purpose

and meet substantially the same public need as the facility otherwise proposed
to be acquired or constructed by the governmental agency with the proceeds of

such bonds or notes.

Acts 1994, c. 61.
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§ 22C—1—1 7. Maintenance, operation and repair of projects; reports by
authority to governor and Legislature

Each water development project, when constructed and placed in operation,
shall be maintained and kept in good condition and repair by the authority or if

owned by a governmental agency, by such governmental agency, or the authori

ty or such governmental agency shall cause the same to be maintained and kept
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in good condition and repair. Each such project owned by the authority shall

be operated by such operating employees as the authority employs or pursuant
to a contract or lease with a governmental agency or person. All public or

private property damaged or destroyed in carrying out the provisions of this

article and in the exercise of the powers granted hereunder with regard to any

project shall be restored or repaired and placed in its original condition, as

nearly as practicable, or adequate compensation made therefor out of funds

provided in accordance with the provisions of this article.

As soon as possible after the close of each fiscal year, the authority shall

make an annual report of its activities for the preceding fiscal year to the

governor and the Legislature. Each such report shall set forth a complete
operating and financial statement covering the authority’s operations during
the preceding fiscal year. The authority shall cause an audit of its books and

accounts to be made at least once each fiscal year by certified public account

ants and the cost thereof may be treated as a part of the cost of construction or

of operations of its projects.

Acts 1994, c. 61.

Library References
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§ 22C—1—18. Water development bonds lawful investments

The provisions of sections nine and ten, article six, chapter twelve of this

code to the contrary notwithstanding, all water development revenue bonds

issued pursuant to this article are lawful investments for the West Virginia state

board of investments and are also lawful investments for banking institutions,
societies for savings, building and loan associations, savings and loan associa

tions, deposit guarantee associations, trust companies, insurance companies,
including domestic for life and domestic not for life insurance companies.

Acts 1994, c. 61.

Acts 1999, c. 147, created the West Virginia investment management
board, which absorbed the powers and duties of the board of investments.

See.c 12—6—3.
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§ 22C—1—19. Purchase and cancellation of notes or bonds

The authority, subject to such agreements with noteholders or bondholders as

may then exist, has the power, out of any funds available therefor, to purchase
notes or bonds of the authority.

If the notes or bonds are then redeemable, the price of such purchase shall

not exceed the redemption price then applicable plus accrued interest to the
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next interest payment date thereon. If the notes or bonds are not then

redeemable, the price of such purchase shall not exceed the redemption price
applicable on the first date after such purchase upon which the notes or bonds

become subject to redemption plus accrued interest to such date. Upon such

purchase such notes or bonds shall be canceled.

Acts 1994, c. 61.
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§ 22C-i—20. Refunding bonds

Any bonds issued hereunder and at any time outstanding may at any time and

from time to time be refunded by the authority by the issuance of its refunding
bonds in such amount as it may deem necessary to refund the principal of the

bonds so to be refunded, together with any unpaid interest thereon; to provide
additional funds for the purposes of the authority; and any premiums and

commissions necessary to be paid in connection therewith. Any such refunding
may be effected whether the bonds to be refunded have matured or thereafter

mature, either by sale of the refunding bonds and the application of the

proceeds thereof for the redemption of the bonds to be refunded thereby, or by
exchange of the refunding bonds for the bonds to be refunded thereby: Provid

ed, That the holders of any bonds so to be refunded shall not be compelled
without their consent to surrender their bonds for payment or exchange prior
to the date on which they are payable or, if they are called for redemption,
prior to the date on which they are by their terms subject to redemption. Any
refunding bonds issued under the authority of this article are payable from the

revenues out of which the bonds to be refunded thereby were payable, or from

other moneys or the principal of and interest on or other investment yield from,
investments or proceeds of bonds or other applicable funds and moneys,

including investments of proceeds of any refunding bonds, and are subject to

the provisions contained in section nine of this article and shall be secured in

accordance with the provisions of sections nine and ten of this article.

Acts 1994, c. 61.
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C ~ ~ ~ §~ 483 543 t 581
Westlaw Topic Nos. 149E, 360, 405.

. .
a ers 0

§ 22C—1--21. Exemption from taxation

The exercise of the powers granted to the authority by this article will be in

all respects for the benefit of the people of the state, for the improvement of

their health, safety, convenience and welfare and for the enhancement of their

residential, agricultural, recreational, economic, commercial and industrial
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WATER DEVELOPMENT AUTHORITY § 22C-1--23

opportunities and is a public purpose. As the operation and maintenance of

water development projects are essential governmental functions, the authority
is not required to pay any taxes or assessments upon any water development
project or upon any property acquired or used by the authority or upon the

income therefrom. Such bonds and notes and all interest and income thereon

are exempt from all taxation by this state, or any county, municipality, political
subdivision or agency thereof, except inheritance taxes.

Acts 1994, c. 61.

Library References

Taxation ~2173, 2276, 2315, 2316, 2330.

Westlaw Topic No. 371.

§ 22C—1—22. Acquisition of property by authority—Acquisition by pur

chase; governmental agencies authorized to convey, etc.,

- property

The authority may acquire by purchase, whenever it deems such purchase
expedient, any land, property, rights, rights-of-way, franchises, easements and

other interests in lands it deems necessary or convenient for the construction

and operation of any water development project upon such terms and at such

prices it considers reasonable and can be agreed upon between the authority
and the owner thereof, and take title thereto in the name of the state.

All governmental agencies, notwithstanding any contrary provision of law,

may lease, lend, grant or convey to the authority, at its request, upon such

terms as the proper authorities of such governmental agencies deem reasonable

and fair and without the necessity for an advertisement, auction, order of court

or other action or formality, other than the regular and formal action of the

governmental agency concerned, any real property or interests therein, includ

ing improvements thereto or personal property which is necessary or conve

nient to the effectuation of the authorized purposes of the authority, including
public roads and other real property or interests therein, including improve
ments thereto or personal property already devoted to public use.

Acts 1994, c. 61.

Library References

Eminent Domain ~27 to 32. Westlaw Topic Nos. 148, 149E, 405.

Environmental Law €~2 16. C.J.S. Health and Environment §~ 130, 172.

Waters and Water Courses ~183.5. C.J.S. Waters §~ 483, 543 to 581.

§ 22C—1--23. Same—Acquisition under subdivision (10), section sIx of this

article; property of public utilities and common carriers;

relocation, restoration, etc., of highways and public utility
facilities

The authority may acquire, pursuant to subdivision (10), section six of this

article, any land, rights, rights-of-way, franchises, easements or other property

necessary or proper for the construction or the efficient operation of any water

development project.
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§ 22C-1-23 ENVIRONMENTAL RESOURCES

This section does not authorize the authority to take or disturb property or

facilities belonging to any public utility or to a common carrier, which property
or facilities are required for the proper and convenient operation of such public
utility or common carrier, unless provision is made for the restoration, reloca

tion or duplication of such property or facilities elsewhere at the sole cost of the

authority.

When the authority finds it necessary to change the location of any portion of

any public road, state highway, railroad or public utility facility in connection

with the construction of a water development project, it shall cause the same to

be reconstructed at such location as the unit or division of government having
jurisdiction over such road, highway, railroad or public utility facility deems

most favorable. Such construction shall be of substantially the same type and

in as good condition as the original road, highway, railroad or public utility
facility. The cost of such reconstruction, relocation or removal and any

damage incurred in changing the location of any such road, highway, railroad

or public utility facility shall be paid by the authority as a part of the cost of

such water development project.

When the authority finds it necessary that any public highway or portion
thereof be vacated by reason of the acquisition or construction of a water

development project, the authority shall request the commissioner of the

division of highways, in writing, to vacate such highway or portion thereof if

the highway or portion thereof to be vacated is part of the state road system, or,

if the highway or portion thereof to be vacated is under the jurisdiction of a

county or a municipality, the authority shall request the governing body of such

county or municipality to vacate such public road or portion thereof. The

authority shall pay to the commissioner of the division of highways or to the

county or municipality, as the case may be, as part of the cost of such water

development project, any amounts required to be deposited with any court in

connection with proceedings for the determination of compensation and dam

ages and all amounts of compensation and damages finally determined to be

payable as a result of such vacation.

The authority may make reasonable rules for the installation, construction,

maintenance, repair, renewal, relocation and removal of railroad or public
utility facilities in, on, over or under any water development project. Whenev

er the authority determines that it is necessary that any such facilities installed

or constructed in, on, over or under property of the authority pursuant to such

rules be relocated, the railroad or public utility owning or operating such

facilities shall relocate or remove them in accordance with the order of the

authority. The cost and expenses of such relocation or removal, including the

cost of installing such facilities in a new location, the cost of any lands or any

rights or interests in lands and the cost of any other rights acquired to

accomplish such relocation or removal, may be paid by the authority as a part
of the cost of such water development project. In case of any such relocation

or removal of facilities, the railroad or public utility owning or operating them,
and its successors or assigns, may maintain and operate such facilities, with the

necessary appurtenances in the new location in, on, over or under the property
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WATER DEVELOPMENT AUTHORITY § 22C-1-26

of the authority for as long a period and upon the same terms as it had the right
to maintain and operate such facilities in their former location.

Acts 1994, c. 61.

Library References

Eminent Domain ~27 to 32. Westlaw Topic Nos. 148, 149E, 405.

Environmental Law €~2 16. C.J.S. Health and Environment §~ 130, 172.

Waters and Water Courses ~183.5. C.J.S. Waters §~ 483, 543 to 581.

§ 22C—1—24. Financial interest in contracts prohibited; penalty

No officer, member or employee of the authority shall be financially interest

ed, directly or indirectly, in any contract of any person with the authority, or in

the sale of any property, real or personal, to or from the authority. This section

does not apply to contracts or purchases of property, real or personal, between

the authority and any governmental agency. If any officer, member or employ
ee of the authority has such financial interest in a contract or sale of property

prohibited hereby, he or she is guilty of a misdemeanor, and, upon conviction

thereof, shall be fined not more than one thousand dollars, or imprisoned in the

county jail not more than one year, or both fined and imprisoned.

Acts 1994, c. 61.

Library References

Environmental Law ~2 16. C.J.S. Health and Environment §~ 130, 172.

Waters and Water Courses €~183.5. C.J.S. Waters §~ 483, 543 to 581.
Westlaw Topic Nos. 149E, 405.

§ 22C—1—25. Meetings and records of authority to be kept public

All meetings of the authority shall be open to the public and the records of

the authority shall be open to public inspection at all reasonable times, except
as otherwise provided in this section. All final actions of the authority shall be

journalized and such journal shall also be open to the inspection of the public
at all reasonable times. Any records or information relating to secret processes

or secret methods of manufacture or production which may be obtained by the

authority or other persons acting under authority of this article are confidential

and shall not be disclosed.

Acts 1994, c. 61.

Library References

Environmental Law €~‘139.

Westlaw Topic No. 149E.

C IS. Health and Environment §~ 130, 173.

§ 22C-1—26. Liberal construction of article

•

The provisions of this article are hereby declared to be remedial and shall be

liberally construed to effectuate its purposes and intents.

Acts 1994, c. 61.
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§ 22C-1-26 ENVIRONMENTAL RESOURCES

Library References

Environmental Law ~167. C.J.S. Health and Environment § 172.

Waters and Water Courses ~182. C.J.S. Waters §~ 483, 505.
Westlaw Topic Nos. 149E, 405.

§ 22C—1—27. Authorized limit on borrowing

The aggregate principal amount of bonds and notes issued by the authority

may not exceed five hundred million dollars outstanding at any one time:

Provided, That before the authority issues bonds and notes in excess of four

hundred million dollars the Legislature must pass a resolution authorizing this

action: Provided, however, That in computing the total amount of bonds and

notes which may at any one time be outstanding, the principal amount of any

outstanding bonds or notes refunded or to be refunded either by application of

the proceeds of the sale of any refunding bonds or notes of the authority or by
exchange for any refunding bonds or notes, shall be excluded.

Acts 1994, c. 61; Acts 1995, c. 252, eff. 90 days after March 3, 1995; Acts 2000, c. 278,
eff. March 11,2000.

Library References

Environmental Law ~2 16. C.J.S. Health and Environment §~ 130, 172.

States ~1 15. C.J.S. States §~ 358 to 371.
Waters and Water Courses ~183.5.

C J S Waters §~ 483 543 to 581
Westlaw Topic Nos. 149E, 360, 405.
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H

WATER DEVELOPMENT AUTHORITY

Section -~
-

Section.

:22Cn1& Definitions. ~.
, -~ .
~ 22C-4,-16. Rentals and other revenues from wa

22C~-1—5. Authority may ~cons 1fI~ flnajic~,’ ‘~ “~ ‘-ter development projects owned by
mamtain~ etc., water7 ,developm~t: ~ .‘‘‘~,,‘thé ~uthorit~’ contracts’ and l~ases
projects; loans ~to ~V~Ffli~fl~al ~

...
of~the’ authority; cooperation of oth

-
‘‘ ~een~bJ~ to terms, ~,

•
er governmental agencies; bonds of

22C—l—& ‘~ Powers, duties and responsibilities of~
~ such’ age.nci~s. ‘,

authority generally. ,:.,:- ‘. -

—~

§ 22C—1--1 Short title
4- 1 4

United States Code Annotated

Environmental Quality Improvement Act of f~ ~National Environmental Pohey Act of 1969 see

1970 see42USCA § 432letseq 42USCA.~4321etseq
--

~- C~~4’ ~ ~- ,~..1•,•’ ~ ••~ -:
§ 22C—1—3 Definitions

As used in this article, unless thecontext’clearly requires a different~me~ing:
~(1’)’ “Authority” ‘meahs- the Water Developrnhnt’Aüthority provided for in’ section~ four of

this article, the duties, powers, responsibilities and functions of winch are specified in this

article H

(2) “Beneficial use” means a use of w~ter byl a person or by;’th~’-g~iieral public that is

consistent .with the public interest, health and. welfare in utilizing the water resources Of this

state, including, but not limited~to, domestic, agricultural, irrigation, .industrial, manufactur

ing, milling, power, public sanitary, fish and wildlife, state, county1, municipal, navigational,
•4recreational,.:aesthetic and scenic use. -‘

. ‘‘i- .~. -P.. ~.‘. .

(3) “Board” means the~ Water Development Authority Board provided for jn section four of

‘this article, which shall manage and control the ~aterDeye1opme,r~ Aqthqrity. .,
~‘

.

“

(4) “Bond” or “water develojment’rev~enue bond” n-jeans a revenue bond, note or other

evidence of indebtedness issued, by thè~-Water L~eyelopmei~t Authority to effect’ the intents

and purposes of this article.
- -

,

.

S

‘‘ ‘~‘
‘

‘

(5) “Construction” includes reconstruction, enlargement, i~nprovei~ent and providing fur

nishings or equipment

(6) “Cost” means, as applied to water development projects, the cost df their ~dqiiisition
and construction; the cost of acquisition of all land, rights-of-way, property rights, easements,
franchise ‘rights and interests required by th~authQ1~ity for such acquisition and construction;
the cost ‘of deniolishing ‘or removing any buildings or structures on,.land sO acquired,’ including
the cost of acquiring, any lands to which such buildings or ~truct~ir,es may~bei~oved;~ the cost

of~’a&juiring or’coadtructing ‘and equippin~’~’pnincipa1 Office.,al-id,subàffices-,of: the. authority;
the cost of diverting highways, interchange o~ high,ways;y access road,s to’ private property,
including the cost of land or easements therefor; the Co~t~ ‘of,all machinery, furnishings and

equipment; ‘all flnancihg charges and .interest prior to and during ‘construction and ~or~no
more~than eighteen months after completion of construction, the cost of all engineering
servk~és an•~d’ all expenses of’reliearch andde~ielopinènt with respect ‘td. pubUc ~,ater facilities,
stonmwater systems or wastewater facthties, the cost of all legal services and expenses, the

cost of all plans, specifications, surveys and estimates of cost a~id revenues, all working
capital and other expenses necessary or incident to determining the feasibility or practicabili
ty of acquiring ~r constructing any such project all administrative expenses and such other

expenses as may ‘be necessary or incident to the acquisition or construction of the project; the

financing of, such acquisition or construction, including th’e amount authorized in the resolu

tion of the authority providing ‘for the issuance of water development revenue bonds to -be

paid into any special funds from the ,proceeds.of such bonds; and the financing of the placing,

-

-- -• 2 •~

I



of any”~uch project iii operatibs. ~‘Any obligatiori’Or expenses1näurred~by ~yôvei~iixnental
agency, with the appi~oñIcof’thè~authority, for silrvey,s, .borings~nipai~atioiofp1ansan~j~,
specifications and other engineering services in connection with, the acquisition or construc

tion o~f a project are a part of the cost of such project and shall be reimbursed oi~it of the

‘proceeds of loans or water develOpment ‘revenue bonds as”auth,orized.by the provisipns;~f this

article

(7~ “Estabhshm~nt” means ii’in industrial estabhshmeiit, ,hull, factory, t~hnery, pape~ or

pu,lp mill, mine, colliery, breaker or mineral processing operation quarry, refinery, well and

each and evei-y industry or plant or works or activity in th~ operation or process of which

industrial wastes or other wastes are produced

(8) ,~Governmental a~gency” means the state government or any agency departmert,
division or, unit thereof; counties; municipalities; watershed improvement ‘distmits;, ~soiF
conservation districts, ~sanitary districts, public service districts, drainage districts, regional
governmental authorities and any other governmental agency, ~ntity, political subdivision

püblic’eorporation’ or ‘agency ‘having the aiithdrity’ tb~ acq’uiré,’ cohsthice dz~ ‘ojei~at~ ~iibuic
water facilities, stormwater systems or wastewater facilities, the’I!Jmted States government
o~any agenc~j,. depa~tment,’divisionroruhit thefeof; and!any’agenc~’comthission ~or authority
established pursuant to an interstate compact or agrOement. :

,

~
~(~) “Industrial ‘wastes’S’ means ~aiiy liciui’d, gineofis7sdlid br~ Other ~vá~te nib~târice’oi~any

combination thereof resulting from or incidental to any process of industry, manufacturing,
trade or busmess, or from or incidental to the development processing or recovery of any
natural resources, and the adnuxture with such industrial wastes of sewage or other wastes

as defined in this section are also industrial wastes

(10) ‘Other wastes” means garbage, refuse decayed woo~d sawdust, sh~vings, }~ark and

other wood debris and residues, sand,:.lime, cinders, ashes, offal, night soil, silt, oil, tar,
dyestuffs, acids, chenucals and all ot~ier materials or substances not sewage or industrial

waste~~ which may .cause or might reasonably ~be expeOted”to, cause or to contribute, tO the

pollution .of~ any Of; the waters of this state. ‘~ ‘.
“

.

(11) “Owner includes all persons, copartnerships or governmental agencies having any
title or interest in any property rights, easements and interests authorized to be acquired by
this article. ‘~

.

. : ‘
~‘ ‘

.,

‘

(12) “Person’ means any public or private corporation, institution association, firm or

company~ orgaiii.~ed.or existing und~r the laws of this or any Qther state ,or c~ountry; the.

United States or the State Qf .Wes~ Virginia;, any federal Qr~~St~te~ governmental agency;~

political subdivision county commission, mumcipahty industry, ~arntary district, public
service district, drainage district, soil conservation district, watershed improvement district

partnership, trust, estate person or individual group of persons or individuals acting
individually or as a group or any other legal entity whatever

(12) ,“Pollution?~ rneans:~ (a)’ The discharge~release, escape~.de~osit or disposition, directly
oriiidirectly~’of treated or untreated sewage, industrial wastes or Other waates, ‘of whatever

kin&or .character,~’in’or near any ~atersOf’ the ~táte, in~ such condition, manner or quantity, as~

does, will or is likely to (1) contannnate or substantially contribute to the contamination of

any of such waters or (2) alter or substantially contribute to the alteration of the physical,
chemical Or biological properties of any of~suchwaters;’if.suc)’i contamination or alteration; ~ :

the resulting~cohtathination:or alteration .where a person only contributes thereto, is to ‘such’

an extent as to make any of such waters:’ (i) Directly~ ~or’~i~~ectly; harmful, detrimental oF-’

injurious to the public health, safety and welfare or (n) directly or indirectly detrimental to

existing animal, bird, fish, aquatic or plant life, or (in) unsuitable for present or future

domestic, commercial, industrial, agricultural recreational, scenic or other legitimate uses,
and also means (b) the discharge, release, escape, deposit or disposith~n, directly or indirectly,
of treated or untreated sewage, ~mdustnal wastes or other wastes, of whatever kind or

character in or near any waters of the state in such condition manner or quantity, as does,
will or is likely to reduce the quality ‘of the w~ters of the. state below the standards
established ttherefor by the. United States or aliy departmetit, agency, board or commission of

this state a’uthorizèd to establish such standards. ‘

.

.

3.
.

.,
.

ENViRONMENTALIRESO,URCES. §: 22C~-i~-3,
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ENYTR’ONMENTAL,;RESOIJRCES

~anypublic~water facility; stormwatér

system or wastewater facthty, the acquisition or construction rof which is~authorized, in whole

or in part, .bythe~W~te~ Déyelopnient’Authoiity or~’the aequisitioh or coristri:iction of which i~
finañced;’~ini’whohi ofln part, fromfunds’:made’ available~by ñt”oroaby~oiLthrou~h, ‘th~

authority as ~prqvided~,inthis’~artic1e~ including facffities~rt,,hé~. ac~quisition’; or~construction’ ~of

which is authorized, m whole or in part, by the Water Development Authority or the

acquisition or construction of wlpch is financed, in whole or m part, from funds made available

by grant or loan by, or thro~igh, the authority as prov4ed m this ~rticle, including all

buildings and facilities which the authority deems necess ry for the operation of the project,
together with all property, rights, ~easem~nts ‘and ir~terest which may )e required for the

~operation of the project, but excluding all buildings ~nd fádilities.used to. j~rbduce electricity
other thanelectricity for consumption :by the iauthority in~:the Operapion~and maintenance, of

the’project:’ ~ ~ ~ ~~ ,

r ,,(15) Pu’bhc roads mean all public ~highways, roads and streets in this state, whether

maintained by the state, county, rnumcip~hty or, other ~olitical subdivisioi~
(l6)t ‘Public utility facilities” means pubhc utility plants or installations and includes tracks,

pipes, niains, conduits;’cablès,,wir~s,,’towers; pole%and;other~e,q~iipment~and appliances~
public utility.’’

,

,

‘
‘ “~‘:~‘~ ~

‘

‘

:‘ ~ ~ ~

.~(17)-”R~venue’~ njeai~s apy~mpn~éy~or ngfali~ coljéçt~l by,~ or.~paid to, tlie,Water

•

Dev~e1opme,nt Aut~Q1ty~s,Ie~t, rservic~.e~pr’charger~connection ;wi~th,,
any water development project, or as principal of or interest, charges or other fees on loans,,
or any other collections on loans made J~the Water Development Authority to governmental
agencies to finance, in whole or m part, the acquisition o; 4constauction of any ~watçr
development project or projects or other money or property which is received and may be

expen~ed for;’or ~3leçlged’~as revénu~es pursuant o”thi.~ article~ .~‘ ‘~ ‘~ ‘ :~ ‘

(18) “Sewage” means water carried human or animal wastes from i~esidences, buildings,
industrial establishments or other places, together with such groundwater infiltration and

surface waters as may be present

(19) “Stormwater sy~tem means a stormwater system in its entirety or any integral part
thereof ~.ised ,to. collect, control, or dispose, of stormiyater and,,an~ ,á~sociated st~rm~atei~
management program It inclu~1es all facilities, structures and natural water courses u~e~ br
ëollecting and conducting stornnvater to, through and from’ cfrainage areas to the ‘póiats Of

• final outlet, including, but ‘not liinited;to,’ány and all of4hefollowing:~ ‘Inlets, conduits;’ cOi’als,
Outlets, Channels, pond~, d±ainage ~ways, ‘easements, water quality :fadilities, catchy basins,

• ‘ditches, streams, gulches, fluids; %ul~ei~ts, sijihOnt, rèteIitiOn ô~ dëtention baain~, ‘dams;
floodwalls, pipes, flood control systems, les~ies and pumping stations The term “stormwatef’

~ystem” does not include highways, ‘ro~d~- and”drainage “ea~ements or~ stormwathr’ facilities,
constructed, owned or operated by the West Virgima Division of Highways

(20) “Stormwater management~ä~oCiated with the man-~
a~emeht, operation and maintenance and ~control of stórthwater~and’:stormwater systhms and

includes, but is not limited to, public education, stormw,atei ‘and. surface runoff~water’quality~
•

‘imprOi,ement, mapping,’ planning, flood~ contrOl, indpectiony ehforcement’ and any Other ‘ac~tivi~
ties r~quired by state and federal law.’~ The ~term ‘%tormwater inanagement.program” doe~,

• ~n’ot’ include those activities associated ‘with the management,”cqiération, maintenance 1~nd

controFof’ highways, road and dfainage easements Or stormwaterfacilitie’s. con~triucted, owned
or~ operated. by the West Virginia~Division pf Highways’.withoutthe~express agree~n’ent of the~

Commissioner of the Division of Highways

(21) “Water resource~’, “water” or “waters” means any ~and all water on or beneath th~
surface of the ground, whether percolating, standmg, diffused or flowing, wholly or partially
within this state, or bordering this ~state and within its jurisdiction, and includes, without

lumting the generality of the foregoing, natural or artificial lakes, rivers, streams, creeks,
branches, brooks, ponds (except farm ponds, industrial settling basins and ponds and water

treatment facilities), impounding reservoirs, springs, wells and watercourses

~(22). ‘Wastewater” me4ns’ any.watei~ containing sewage,, industrial wastes’ or otheP wastes

or contaminants :deriv~1’from the ‘prior use of’such water and includes, without limiting the I
•

‘

•

• ‘

‘

“ •

4~
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‘
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ENVIRONMENTAL RESOURCES. §“22C—i’-~5

generality of the foregomg, surface water of the type storm sewers are designed to collect

and dispose of~ “~ -

‘ ‘~‘ ~‘ ~‘“

(23) “Wastewater facilities” means facthti~s for the purpose ~of treating, neutralizing,
disposing of, stabilizing, cooling, segregating or holding wastewater, including, ,without
limiting the generality of the fOregoing, f~cffities for the treatment and disposal of sewage,
industrial w~stes or other’ waates, ~waste water, and the residue thereof;~’facilities for’ the

teinporary~pr permanent. impoundment of .wastewater, both’ surface and underground; and

sanitary sewers or other collection’ systems, whether ‘on the surface or underground,. designed
to transport wastewater together ~wit~i the equipment ai~d’. fiU1~J,siiing~ t~ereof a~4 t~ieir
appurtenances and systems, whether on the surface or underground, including forc~, mains
and pumping facilities therefor

(24): ‘9~Tater. facility” means all facilities,. land ‘and ;equipmént used fpr ;thecOllgction ~f.
water~ both surface and underground,’ transportation of ~watèr, tr~atipçnt, o,f water, and

distribution of water all for the purpose of providing potable, sanitary water suitable for

human consumption and use

Acts 1994 c 61 Acts2008 c 203 eff June 5, 2008
7” ‘~ , .,~•.‘‘‘‘,“‘‘~., ‘

.~
,

,,

,

,.:~-.,

United States Code Annotated

Highways, programs and projects pollution
‘ab~i~eent ~ee 3’u~s:’C.~A. § 328i

,, .‘
‘,

‘

‘
‘

-~. ~ ‘‘

I
§ 22C—1—5. Authority maya construct, finance, maintain, etc., .water .develop

ment projects, loans to governmental agencies are subject to

terms of loan agreements

To accomplish the public policies and purposes and to meet the responsibility of the state as

set forth in this article, the water development authority may initiate, acquire, construct,
maintain, repair and operate water development projects or cause the same to be operated
pjusuant to a.,lease, sublease or agreement with;’any person or gOvernmental’ a~gency; may
make loans’and grants to governmental agencies for the acquisitioü or construction of ~water

development projects by governmental agencies, which loans may mclude amounts to refi

nancé debt .iásued f~r existing water development projec~ c~ the gov~rnmeiital agency. when

the refinancing is in conjunction with the financing for a new water development project
regardless of the so,urce of the financing for the new project Provided~, That the amount of

,the ieflnancihg m~y not exceed 50% Of the aggregate’ amount of the refinancing of an existing
project and the financing of a new ‘project; and may issuë’water development ~evenue bonds

of this state, payable solely from revenues, to pay the cost of projects, or finance projects, in

whole or iii part, by loans ‘to governthental’ agencies.” ‘A ‘waté~ devèlo~nient:peoject may not

be’ undertaken unless it has been determinied by the authrnity t~ be, consistent with any

applicable comprehensive plan of water -management, approved, by~’the ~S,ecretary of ‘the

Department of Environmental Protection or in the process-of preparation ‘by the secretary
and to be consistent’with the ~stañdards set by the state environmental quality board, for thç
waters of the state affected thereby. Any resolution.of. the authority providing for, acquiring.
or constructing projects or for making a loan or grant for projects shall include a finding by
the authority that the determinations have been máde A’ldan agreement shall be entered

int’ between the authority and cach governmental agency to which a ~oan is niiade for the’

• átquisitiop ‘or- construction of a water development— project, -whiCh lOan’~ agreement shall
-

include, without limitation, the following provisions

(1) The cost of the project, the amount of the loan, the terms of repayment of the loan and

the security therefor, which may include, in ~ddition to the p~e~g~ ~falLreyenues from the

project after a reasonable allowance for operation and mainteriance”expehse’s, a deed’ of tru~t

or other appropriate security instrument creating a hen on the project,:

‘~(~ The~specifiC purposes for whièh theprOceeds of the loan ~hall ‘be expended including i,he’

refinancing of iexisting’water development project debt as~proi~ided.above~ the procedures ‘as
-

to the - disbursément’.of loan “proceeds and the~ duties, and obligations imposed upon the
-

governmental agency in regard to. the Construction or ~acquisition’ of the project, includizig
engineering fees ‘,ahd other administrative costs relating ‘to.. ‘development of the’ proje~it;
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(3) The àgreemlint bf~thè ~oveinrñ~ntal~agth~cy to.impose;.~co11ect, ànd,ifiecjuired tó~r~pay~
the obligations of. the govei~hmental. agency; under the loan agreement, increase. ~sèrvice;
charges from per~ons using the project, which~service charges 1shall be pledged for the

repayment of the loan together with all interest, fees and charges thereon and all other,
financial obligations of the governmental agency underihe loan agreement,

(4) The agreement of the governmental agency to comply with all applicable laws, rules and

regulations issued by the authority or ~other state federall and local bodies m regard to the

construction, operation, maintenance and use of the project, J~

(5) The number ~of propose~l cu~toi~hers an4 their physical locatipns within the project, ~nd
providing as a condition of the agreement that no proposed cu~tomers hsted in the project
application agreement may be removed from inclusion in the prdject without prior auth~oriza
tion of the board, and

(6) The agreement of th~e governme~ntal agency to ~pekorm an annual maintenance audit

which maintenance audit shallbe submitted to’the board :arnd ~he~Public:SetvicèCommis~io~
of West Virginia
Acts’1994 c 61 Acts 1995 c 252 eff 90 days after March 3 1995 Acts 2009 c 221 eff April 10 2009

-

.-~ :~ -. ~ ;,t’~C
.-

§ 22C—1—6 Powers, duties and responsibilities of authority generally

The Water Development Authority has and may exei~cise all powers necessary or appropri

ate to carry out and effectuate its corporate purpose The authority has the power and

capacity to

(1) Adopt and, from time to time, amend and repeal bylaws necessary and proper for the

regulation of its affairs and the conduct of it~ business and rules to implement and make

effective its powers and duties~ such: m1es~ to be promulgated in accordance with t~hè
provisions of chã~ter twenty nine a of this code 4

(2) Adopt an official seal çt

(3) Maintain a principal office and, if ‘necessary, regional suboffices at ‘locations properly
designated or provided

(4) Sue and be sued in its own ~iame and plead and be impleaded in its own name and

particularly to enforce the obligations ~and coVenants made under sections nine ten and

sixteen of this article Any actions against the authority shall be brought in the circuit court

of Kanawha County in which the principal office of the authority shall be located

(5) Make loans and grants to governmental agencies for ,the acquisition or construction of

water development projects by any such governmental agency and in accordance with th~

provisions of chapter twenty nine a of~ this code, adopt r~ules and procedures for making such

loans and grants

(6) Acquire construct, reconstruct, enlargel improve, furnish, equip~maintain, repair,

operate lease or rent to, or contract for operation by a governmental agency or person water

development projects and, m accordance with the provisions of chaptei twenty nine a of this

code~ adopt rules for the use of such projects

(7) Make available the use or services of any water d~evelopment project to~ o~ne or more
persons, one or more governmental agencies or any ‘~ombihation thereo~

1

(8) Issue water development rev~nue bonds and notes and water development revenue

refunding bonds of the state, payable solely from revenues as provided in section rune of this

~ticle unless the bonds are’efunded,by refunding bonds, ~or ~he pprpose ?~ paying all oz~ ~~3T
part of the cost of, or financing by loans to goveinniental agencies one or more water4
development projects or parts th~reof

(9) Acquire by gift or purchase, hol& anch dispOs~..of real ~personal~ property in the

exercise of~ its powers and the performance of its duties as set forth in this article

(10) Aeq~iire in the name of the state, by pur~hase or otherwise,on~such term~ and in such’

manner asit. deems proper, or. by .thè~exercise of the right of emiiient domain in the manner

provided in chapter:fifty-foui~ of this code, süc~rpiiblic Or’ prt(’ate ‘lan~ls, or parts thereof ;or

rights therein,. rights~of~way,properiy, rights~ easements ~añd interests it deems necessary;for
6-
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a~y~ ~cafrying out the provisions of this articid, •bdt~excludin~ hhe~ e~uisjtionLby the”èx’eréine of the~

ce right of eminent domain of any public water facilities, stormwater~ systems ‘or wastewater

he facilities, operated under permits issued pursuant to th,~ provisions of article eleven chapter
er, twenty-two of this code and owned by any person or governmental’ ag~n’cy;~ and ccirn’pensation

shall be paid for public or private lands so taken

• (11) Make aiid enter into all contracts and agreements and exeliüte, all~instrumchts:
• necessary or incidental to the performance of ‘its dutiés’~and ‘tha executiOn of its, powers.
When the cost under any such contract or agreement, other than compensation for personal

~ ‘services,, involves an expenditure of more than two thousand dollars, The authorit~’shall2makè.’
a written contract with the lowest responsible bidder after public notice published as a Class

c
Illegal advertisement in comphanfe with the provisions of article three, chapter fifty mne of

this cOde, the publication area for such publication to be the county wherein the work is to be

performed, or wl1ich is affected by the contract, which notice shall state the general character
lit of the work and the general character of the materials to be furnished the place where plans
on and specffic~tions therefor may be examined and the time and place of receiving bids, but a

co,ntract ~or lease for the operation of a watef development project constructed and owned by
)9” the authority of’ an agreement for cooperation1 in the acquisition or construction of a watei

development project pursuant to sectioñ~sixteen of this article’is not subject to the foregoing
requiremehts and the authority may enter into such contract or lease or such agreement~
pursuant to negotiation and upon such terms and conditions and for such period as it finds to

8è reasonal~le and proper under the circumstances and “in the best interests of proper
nd

operation or of efficient acquisition or cOnstruction of such project The authority may reject
any and all bids A bond with good and sufficient surety,~ à~j5pr oved by the authority, is

he required of all contraãtors in an amount equal’to at least fifty percent of the contract price
ke conditioned upon the faithful performance of the contract

he (12) Employ maiagers superintendents aknd other employees, who are”covered by the state

~ivil ser~~rice sy~tem and retaai~i or contract with consulting engineers~ fmancial consult~ints,
accounting experts, architects, attorneys and such other consultants and independent contrac

tor~ as are necessary in its judgment to carry out the provisipns of this afticle and fix the
y

compensation or fees thereof All expenses thereof are payabie solely from the proceeds of
water development revenue bonds or notes issued by the authority from revenues and from

nd funds appropriated for such purpose by the Legislature

(13) Receri~e and accept from any Iederal agency, subject~to t~he approval of the Governor

‘grants: fOr or in aid pf the constiuctipn of aily water development proje~t or for res,earch and

development with respect to public water facthties, stormwater systems or wastewater
of facilities and receive and accept aid or contributions from any source of money, property,
h~ labor or othei’ ti~iings of value l~o be h~elc~ useçFand applied ç~ly,fp~, the~purp,oses for which
cli such grants apd. cqntributidns ai~e macre.

‘

~,• ~ ~

(f4) Engagè,in.research and development pith r~espect t~ public~water,’facilities, stormwa

~ir, ter systems or wastewater facilities
ler

(15) Purchase property coverage and hability insurance for any water development project
S

and for the principal office and suboffices of the authority insurance protecting the authority
and its officers and employees against liabthty, if any, for damage to property or injury to or

~re death of persons arismg from its operations and any other insurance the authority may agree
to provide under any resoluh9n authorizing the issuance of water development revenue bonds

or in any trust agreement securing the same

his (16) Charge, alter and collect rentals and other charges for the use or services of any water

ny development project as provided m this article and charg~ and coUec~reasonable interest,
,er fees and charges in connection with the making and servicing of loans to go~ernmental

agencies in the furtherance of the purposes of this article

he ~, (17) Establish or mcrease reserves from moneys received of to ‘~‘be received by the

~e. ,,,
a,u,thprity’to, s~cure or to. pay thiie principal of and interest on~ ,the bonds and notes, issued ‘by

ch
the authority pursuant to this article

(18) ‘Administer on behalf of the Oepartnient; of’ Environmei tal ~Rrotectjon’ the.Dam’SSfety’
or Rehabilitation Revolving Fund Loan Program pursuant to the provisions of article fourteen of

ror chapter’ twent~’-two ofthis code. Revenues or moneys designated 6~r this code Or :otherwise
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§ 22C—1--6 ENVIRONMENTAL RESOURCES

appropriated for us&by the authority pursuant to the provisions of this article may not be

used for the Dam Safety Rehabilitation Revolving Fund Loan Program and moneys in the

Dam Safety Rehabilitation Revolving Fund shall be kept separate from all revenues and

moneys of the authority

(19) Do all acts necessary and proper to ‘eârr~i .óiit-l~he’ pon~ers expressly ~ranted ‘to the

authority in this article

Acts 1994, c:61; Acts 2008, c. 2(18; eff~ Jun~5t 2008.
-

‘~ •‘•:“
1

)

§ 22C—1—16 Rentals and other revenues from water development projects
owned by the authority, contracts and leases of the authority,
cooperation~ of other governmental ~agencies, bonds of such

agencies
~ ~‘

1.’— i

This section applies to any water development project or projects which are owned, m
whole or in part, by the authority The ~authority may charge, alter and collect rentals or

other charges for the use or services of any water d~velopment project, and contract m the

manner provided by~ tius section with one or r~ore persons, one or more governmental
agencies; or. any .~grnbinatioh the~epf, d~iriiig. the~use prjei~vices ‘therep~’, and fix the term~
conditions, ren~tals- oi~ other charges-for ‘st~ch use or services.~ Such rentals~or other charges.
are not subject to supervision or reguIatu~n by any other authority, ,department, commission,

b~óar~l’, b~fre,au-.o~ge~icyrof,the~ .and~ue. ~onti~act may provide for ~qui~jtion~by such

person o~ governmental agency~O~ all ~‘aiiyp~t ,of such water.~dev~opmeñt project for such~~

consideration payable over the period of the contract or otherwiseas the authority in its sole
discretion determines to be appropriate, but subject to the provisions of any resolution

authorizing the issuance of water ‘developi~ent revenue bonds ç~r notes or water d~velopment.
revenue refundmg bonds of the authority or any trust agreement securing the saine Any
governmental agency which has power to construct, operate and maintain public water

facihties, stormwater systems or wastewater facihties may enter int~ a contract or lease with

the authority whereby the use or services of any water development ~jiroject of the authority
will be njade available to such governmental agency and pay for such use or services such

rentals or other charges as ma5i be agreed to by such governmental agency and the authority

Any governmental agency or agencies or combination thereof may,- cooperate with jthe
authority in the acquisition or construction o,f a water ,development project and shall enter

rnto such agreements with the authority as are necessary, with a view to effective cooperative
action and safeguarding of the respective interests of the parties thereto, which agreements
shall provide for such contributions by the parties thereto in such proportion as may be

agreed upon and such other terms as may be mutually satisfactqry to the parties, mcluding,
without limitation, the authorization of the construction of the project by one of the p~rties
acting as- agent for all of the parties and’ the ownership and cOntrol~ of the project by the

authority to. the- extent n~essary- or ;appropriate. for’ purpose’s -of the issuance of water’
•

., development revenue bonds’by the authority. Any -governmental’ agency may provide .such~

contribution as is required -under such -agreements by the’ a~proprjation of’ money or, if

authorized by a favorable, vote of l~e’. elector to issue, bOnds~ or~’no,te~ .or levy ta*esrpr’
assessn’~ents a~idjssue notes,or bonds in anticipation. of the collection thereof, by the- issuai~ce,
of bonds or notà ‘or--bythe levying of taxes or asséssments,añd the, issu,ance of bond&or,nôtes
in anticipatiOn c~f the~collection .thereof and bytl~e paymei~tof sucl3 approp~iated money, or

-

proceeds of’such bonds or notes to the authority pursuant-to ,such,a~reements. •.

Any~governmentai agency, pursii~t to-a favOral?le vote.of .tlie ‘electors,in an election’ held:
for the purpose of issuing bonds to provide funds to acquire, construct or equip, or provide
real estate and interests in real estate for a public water facility stormwater system or

wastewater facility, whether or not the governmental agency~ at the tune of such an election

had the’ authority to pay the proceeds from such bOnds or notes issued in anticipation thereOf
to the authority as’ provided in this ~ectior~, may’ issue such bonds or notes in anticipation:,of
the issuance ‘thereof and pay the proceeds thereof ‘to the authority in accordance with ai?’
agreement between, such governmental’ agency, and the- authority:’ Provided, That the

legislative authority, of the~governmental agency fi~ids and determines that the water’

develOpment ‘project to ,be acquired or conätructéd,by the authority in cooperation with’.stich”
governmental agency’ will serve the same public purpose and meet substantially the same

8,
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~püblic need as the facility otherwise ‘~propo~ed’~tq, be. ácquirèd~ dr ëonsti~ted ,byi~the’
governmental agency htPrp~ffi~ ~f o~4ç~n9t~~ ~ ~. ,.~, ~~
Acts 1994, c. 61; Acts 2008; c. 203, eff. June 5, 2008. ~.

.

~. ~ ‘•

~ ~ ‘~r~ ~: ‘:. ~~~‘‘; -~

~ATICLE2’;~ ~ ~ -:

~ \~‘~ ~

W~TERP~LgflQN: cQN~Oj YOLYING,~ ~ ~ :~

‘4

Section -

•‘

22C—2--1 Definitions

22C—2~-5.~~und~ • ~ ~ ~ ~~

§ 22~C—2—1 Definitions

~ the context in whi~h ~‘üsed clearly reqmres~a different meaning, as used in this

article
~‘ ‘4’ 1

(a) \‘Authority” means the Water Development Authority provided for m~ section four,
article .~ne of this chapter

(b) “Cost” as apphed t~ any project financed under the provisions of this article r~ieans the

total of all costs incurred by a local entity that are reasonable and necessary for carrying out

all works and undertakings n~ces~ary or mcident to the accomphshment of any project
including

~

(1) Developmental, planning and feasibdity stuthe~, surveys, plans and specifications,’

(2) Architectural engineering, financial, legal or other special services,

Acquisition of lanq, and any buiidings,..and ~impi~ovements pn the
.

land or bu~1dings,
including the dis~iharge of any. obligations, of the sellers of~the land, bui1dii~gs or im~5rove-
ments; -‘~‘~ -

‘~ “

;---- ‘:
-

.

‘

“ -

.

~(4) Site preparation and development, including demolition or removal of existing struc

tures, construction and reconstruction, labor, materials, machinery and equipment,

(5) The reasonable :coets of -fu~anc~g iiictii4ed b~’- the; 1ocalentit~r in the’ cOur~e of the

developi’hent.of the project, carrying charges incurred before placing the .project in service,
interest on funds borrowed to finance the project to a dat~ subsequent to the estimated~ date

tbe~projeèt is to be placed’~séririce, -i-iecesinry expenses incurred iii connection with placing
the’ project in service arid the funding -df áccöunts ‘arid rèser~es whièh the authoiity may

require; and ---- ‘

‘-
~ ‘~‘ ‘‘~ -\

(6). Othei~ :itéms that the -Department’~ of ‘Envirohinental- Protection determines to be

reasonable and necessary

(c) “Fund” means, the State Water Pollution Control Revolving Fund provided for m this

article as it may be expanded or modified, from time to time, pursuant to the Clean Water

Acts, 33 U.S;C. § ‘1251, et seq., as amended, the Federal ‘Safe Drinking-Water Act 42 U.S~C.

§ ~300i~ -thiough § 30,Oj—26, inclusive; aW amended, or’ by the executive order of ‘the Governor

issued”to~com~ly-with federal iaws~relating to the~acth. ‘~‘-‘ ‘‘:‘
‘

-

~(d) “-Instrumentality” means the ~Depaii~n~ieh’t of E rOnn~ei~ithi ‘Protection dr ‘the agency
,,designa~ed by ap order pf theGovernor as.h,áving- the- primary responsibffity for administer

ing-the fund purs,pant, to the’ Clean \~ater ACt, 33 U.S.C. § 12~1,~e~t ~s,eq~ as-amended,. ançi t,he
Federal Safe Drinkhig Water Act 42 U.S.C. § 300fthroug~i § 300j—26,inclüsiye, as amended,
or other’federàl laws. ~“

‘

‘

-

-‘ -‘
.

‘ ~‘ ‘,‘
‘

(e) “LoCal eiitity!~ rileafis any county, dity, tdwn~’niuiii~ipai-’corpofation, autiiomity, district,
public- service ‘di~trjet, comrnission~1banking histitütion, political”subdivision, regional govern
mental authority, state government agency, ~interstate agency or not-for profit association or

corporation in West Virgin. -

-

-

‘

-

‘

‘
‘

-
‘

-‘
-

(1) “Eroject” mea s any water or ~wastèwater treatment facility located or to belloèáted in

or dhtside this state ‘by a lOcal entityand includes: -‘

,

. ,,_:
,

,

., -

-
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tiEST VIRGINIA:

At a special session of the County Commission of Pleasants County, held at the Courthouse, thereof, on

Wednesday, September 28, 1988 at 11:00 A.M.

PRESENT: Mr. J. F. Brainmer, President

Mrs. Juanita M. Baker, Commissioner

Mr. Sill Elder, Commissioner

PLEASANTS COUNTY .DEVELOPMENT A1JTHO~tITY APPOINTMENTS

A motion by Juanita Baker, seconded by Bill Elder, unanimou~, to appoint the following people to the

Pleasants County Development Authority.

Bill Elder

Linda Barnhart

Jim Brammer

Lynn Phair

Don Wilson

Jean Mayfield
Larry Gainer

Jim McGoldrick

Blair Core

Steve Marks

Steve Bonarino

Charles Landsettle

C. A. (Mike) Hendricks

Jim McKnight
Joe Reckard

Harry Morgan
Art Olds

The first organizational meeting will be October 6th at 7:00 P.M. at the Courthouse to elect an

official chairman and get things started. Additional appointments will be made.

The Commission adjourned at 11:15 A.M.

1’Ti~esident
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Before the June 30th County commission meeting Sue Morgan offered a word of prayer.

President, Larry Bárnhart opened the June 30°’ County’ Commission meeting at 9:00AM

followed by the Pledge of Allegiance.

The minutes of the June 2~’and 16°’ meeting were approved as presented.

Present: Larry Barnhart, President

Jim Cottrill, Commissioner

Jay Powell, Commissioner

SENIOR CENTER UPDATE

Marie Taylor, Director of the Senior Center appeared before the commission to give an

update on the activities for the month at the center.

1. Monthly calendar.

2. Rick Hart estimate: The commissioners were to visit site to see all that was included in the

estimate from Mr. Hart. Commissioner Cottrill will check work before the bill is paid.

3. Carpet was installed in Marie and Carol’s office: Carol’~s office has also been painted.

4. Hired Emily Clover: Working three days a week. Two ‘days of Lighthouse/Fair and one day of

Homemaker.

5 July 1st Carol will start instaiJing new client records, assessments, BoSS Intake forms, and

monthly report forms into SAMS Program. Reports far July, August and September will have

‘to be done both electronically and by mall.

DEVELOPMENT AIJTHORITV BOARD MEMBERSHIP

The President of the Pleasants:County development Authority submitted a list of

membership nominations for three year terms commencing July 1,2010 and concluding June 30,
2013.

A motion was made by Jim COttrill to approve the’followirig names Liz McGill Bleakley,
Jim Elliott, Jim Hooper, and Dr. Joseph Super as members to the Development Authority for three

year terms. Jim Cottrell’s name was submitted also but he was undecided if he will continue to

serve. His nomination will be tabled until the July 7°’ meeting. Motion carried.

UNION WILLIAMS WATER PROJECT UPDATE

Jeny Dotson, General Manager of the Union Williams Public Service District met with the

Pleasants County Commissioners to provide an Update regarding the southern end of the county’s
water project.

‘

Mr. Dotson told coinmissionersthat during the Public ‘Service Districts last meeting the

project’s engineer recommended the acceptance of the bids for the waterline extension, ‘as well as

the water storage tank. The Polecat Water Storage Tank Contract #2 was awarded to Mid Atlantic

Storage Systems, Inc. in the amount of $217,635.00 and the Guard Hilt Water line Extension

Contract #1 was awarded to Mike Enyart & Sons, Inc. in theamount of $663,862.10.

The next step in the process is for the engineer to set:a pre-construction meeting date.

Once the meeting is held, a contractor Will typically select a~tsrt date within the next 30 days.

The original contract time of .120 days has been extended to~ 210 days in order to give the

contactor enough time to complete the projeèt. The 210 daytime fiame could also be extended if

adverse weather conditions’occur. The project ending date is set for approximately February
2011.
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DONATION REQUEST FORMS

A motion was made by Larry Barnhart to implement a new process with donation request
packets. The packets will be in effect July 1n on a trial basis for one year. These forms must be

filled Out by anyone receiving donations from the county commission. Motion approved.

TAPO ENERGY

Jerry Poling with TAPO Energy appeared before the county commission to have a right of

way signed by the commission concerning wells that were bought at Belmont near the water tanks.

Mr. Poling explained that he needed the right of way to be able to reopen the existing wells

and put them back in service. Mr. Poling stated that he will maintain the right of way as is along
with the road that is there.

The county commission stated that they will have the Prosecutor review the document Mr.

Poling has prepared and will readdre~s the issue at the July 7(h meeting.

COMMUNITIES PUTFtNG PREVENTION TO WORK PROGRAM

Representatives from the Communities Putting Prevention to Work Program met with the

Commissioners to speak about the program’s potential.

The grant-funded program is Ein~ended to increase physical activity, fi~uit and vegetable
access and tobacco prevention by means of system environmental and policy changes.

Carrie Brainard, Health and Weliness Program Director of the Mid-Ohio Valley Health

Department informed the cornmissidni that the program will supply funds for an additional physical
education teacher for Pleasants County Middle School.

The county commissioners would like to see the walking path in Belmont completed as

part of the program. The track will provide for generations over generations. This is a project that

will last overtime.

Ms. Brainard stated that the grant may be able to assist in funding part of the completion
but that she is committed to have the path completed whether it comes out of this funding or not.

The commissioners also spoke with Ken Kennedy, Manager of the State Health

Departments Office of Healthy Lifestyles via speakerphone.

The commissioners questioned Ms. Kennedy concerning the possibility of completing the

track. Ms. Kennedy stated that the p~o~èct would have to lead to policy change which is what the

CDEC will use to measure the program’s success, Ms. Kennedy also stated the price quotes
should be obtained on finishing the track and give them to our county coordinator Beth Tuttle.

RISK POOL RENEWAL

A motion was made by Larry Barnhart to sign and accept the renewal contract with the

West Virginia Risk Pool Insurance for the county in the amount of $74,196 for the term 7f 1/10-

7/I/Il. The amount of premium for:.the prior year was $72,801. Motion carried.

STREET SIGNS FOR THE SOUTHERN END OF COUNTY

Commissioner Powell reported to the commission that residents in the area of the southern

end of the county are concerned with nOt having noticeable street signs.
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Recently emergency personnel had difficulty finding an address in the Oak Grove Road

Extension area due to lack of accurate signage.

County Administrator, Tins Oldfield requested from~the state signs to be placed at the

intersection of Oak Grove Road extension, Calf Creek Road, Horseneck Road, Bull Creek Road

and Sharps Run.
.

The signs will take approximately 60 to 90 days to complete.

SENATOR ROBERT BYRD

The County Commission expressed their sadness in the passing of Senator Robert C. Byrd.
The commissioners indicated what an asset Senator Byrd was to the state as well as Pleasants

County. They all felt it will take years to get back the clout mD. C. that Senator Byrd had for

West Virginia.

IMPROPER CHARGE

Juiie 25, 2010

TO THE PLEASANTS COUNTY COMMISSION:

The following is submitted for your approval of correction on the 2010 Personal Property
Book.

NAME READS: Munday, Ernest Dale

TAX TICKET:. 301879

DISTRICT READS: McKim

TAX CLASS READS: 3

VALUE READS: $7,770.00
VALUE SHOULD READ: $7,095.00
TAXES READ: $164.76

TAXES SHOULD READ: $150.44

REASON FOR CORRECTION: Taxpayer submitted in error a 1995 Chevrolet

Lumina. The vehicle was not owned on the July 1, 2009 assessment date. Value and taxes for

Class 2 remain the same.

Submitted by: Seen ar~d’1nspected by:

/ L. Gorrell Is/Timothy L. Sweeney

Vickie L. Gorrell Timothy ~. Sweeney, Prosecuting Attorney
Pleasants County Assessor Pleasants~ County

Is/Larry Barnhart

Larry Barnhart, President

Pleasants County Commission

BUILDING PERMITS

#357, Gary & Melanie Manuse, Union District, Map 11, Parcel 41

#358, Terry Childers, II, Washington District, Map 7, Parcel 26

#359, Jay Powell, Union District, Map 9, Parcel 8.4
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PERSONAL REPRESENTATIVES APPOINTED

The following proceedings, in fiduciary matters, have been had, orders entered of record in

the clerk’s office aforesaid in vacation of the said County Commission since the last report made

to the commission:

R. James Buck, Jr., Executor, Robert James Buck, Sr., Estate

Jerry L. Morris,’Executor, Opal P. Morris, Estate

Carole Sue Buliman & William D. Neff Co-Executors, Florence P. Neff, Estate

Evelyn V. Hall, Executrix, Clara Elizabeth Brown, Estate

John E. Simonton, Executor, Catharine P. Simonton, Estate

Carl Kay Fitawater, Administratrix c.t.a., Charlene L, Conley, Estate

WILLS PROBATED

The following is a list of wills, having been probated by the Clerk of the County
Commission, in vacation thereof, was this day presented to the Commission by the Clerk and the

appointment thereof confirmed and said will be recorded and filed:

Robert James Buck, Sr.

Opal P. Morris

Florence P. Neff

Clara Elizabeth Brown

Catharine P. Simoaton

Charlene L. Conley

FIDUCIARY SETFLEMENTS APPROVED

This estate was not referred to a Fiduciary Commissioner under the Provisions of Chapter

44, Article 2, Section 24A, of the Code of the State of West Virginia. This report was filed in the

Clerk’s Office of the Commission 10 days prior to the first day of this term, was this day presented
to the Commission by its Clerk, and no exceptions being taken thereof, said Settlement is

confirmed and orders to be recorded and filed

Beulah A. Shingleton, Estate, Sandra J, Fleming & Carolyn A. Mollendick, Co-Administratrixes

Betty Lou Noland, Estate, Tina Ann Noland, Executrix

Becky J. Lewis, Estate, Lan Hughart, Executrix

Paul R. Webb, Estate, Carolyn R. Webb, Executrix

Meeting adjourned 10:55 A.M.

resident



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

1, Sue B. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certif~’ that the foregoing is a true copy of a writing as it appears of record in my said

office in Order Book No. 27
,
at Page 360 thereof.

Given under my hand and seal of said Commission this 12th day of

August ,20 10

Sue E. Morgan

Clerk of the County Commission of

Pleasants County, West Virginia

cyL~ Deputy Clerk
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July 7, 2010

Before the July 7111 meeting of the Pleasants County Cdmmission Jay Powell offered a word

of prayer.

Larry Barnhart, President of the County Commission opened the July 7th meeting at

9:00AM followed by the Pledge of Allegiance.

The minutes of the June 301h meeting were not presented due to the illness of the clerk.

The minutes will be approved at the July 21st meeting.

Present: Larry Barnhart, President

Jim Cottrill, Commissioner

Jay Powell, Commissioner

TAPO ENERGY

Jerry Poling with TAPO Energy appeared before the commission regarding the use of a

right-of-way in Belmont near the Cities water tanks.

The county commission had several questions concerning the document Mr. Poling
presented to them at the June 30111 meeting. After reviewing this document with Assistant

Prosecutor, Brent Wolfinbarger the following questions arose4

1. Documentation authorizing Mr. Poling to sign for TAPO Energy

2, API # of existing wells that are in the plans to be revamped.

3. Copies of right of ways for the existing roads.

4. Statement in lease stating no plans on drilling addition1al wells and this r~ght of way for

existing wells only.

Mr. Poling stated that there are four wells that he woulU like to put into service. If the

wells are not put into service they will be plugged by the state.’

Belmont City Council members John Beck and Jenny Doty were present to present input

regarding the situation.

Two of the main concerns of the commission and council members are the state of the road

leading up to the wells, as well as a wall built along the bank.

Mr. Poling stated that he will keep the property up ai:id the only vehicles entering the area

will be a pickup truck, a service rig and a dozer. To keep Oil Gathering vehicles out of the area,

an oil line will run down through a flat grade.

The commission requested that a video be taken of the road and wall to show their current

conditions in order to protect all parties involved. Mr. Poling agreed to the commissioners request
and asked that a walk- through be done with his contractor and representatives from the City of

Belmont.

A motion was made by Jay Powell to approve the agreement upon approval of the

Prosecutor and after completion of a video of the roadway the commission will execute a right-of-

way for TAPO Energy. Motion carried.

DEVELOPMENT AUTHORITY~MEMBERS}IIP

A motion was made by Larry Barnhart to appoint Jim Cottrill as requested by the

Development Authority to their board as the Commissions representative. Mol:ion carried.
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WATER PROJECT UPDATE

Commissioner, Jay Powell gave an update on the water project. He indicated that Littman

Construction will begin work or~ July 12th and J. R. Construction will being work on a tank Site on

July 19°’.

Mr. Powell indicated that a request will be submitted to the proper fund sources to grant

permission for the use of the excess finds for the project in the amount of $180,000.

•

PERSONAL REPRESENTATIVES APPOINTED

The following proceedings, in fiduciary matters, have been had, orders entered of record in

the clerk’s office aforesaid in vacation of the said County Commission since the last report made

to the commission:

Charles Joseph Petty, Executor, Donald Eugene Fetty, Estate

WILLS PROBATED

The following is a list of wills, having been probated by the Clerk of the County
Commission, in vacation thereof, was~ this day presented to the Conimis~ion by the Clerk and the

appointment thereof confirmed aiid ~a~id will be recorded and filed:

Donald Eugene Fetty

FIDUCIARY SEULEMENTS APPROVED

This e~tate was not referred to~f Fiduciary Commissioner under the provisions of Chapter
44, Article 2, Section 24A, of the Code of the State of West Virginia. This report was filed in the

Clerk’s Office of the Commission l01days prior to the first day of this term, was this day presented
to the Commission by its Clerk, and floexceptions being taken thereof, said Settlement is

confirmed and orders to be recorded and filed

NONE FILED

Meeting adjourned 9:35 AM.

•

~‘~esident



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Order Book No. 27
,
at Page 364 thereof.

Given under my hand and seal of said Commission this 12th
-

day of

August ,20 10

Sue E. Morgan
—

Clerk of the County Commission of

Pleasants County, West Virginia

/ Deputy Clerk
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July 21, 20 10

Before the July 21° County commission meeting Larry Barnhart offered a word of prayer.

Larry Barnhart, President otitl~e County commission called the July 210 meeting to order at

9:15AM followed by the Pledge of A~legiance.

The minutes of the June 3QLh and July 7th commission meetings were approved as

presen ted.

Present: Larry Barnhart, President

Jim Cottrill, Commissioner

Jay Powell, Commissioner

DEVELOPMENT AUTHORITY BOARD MEMBERS

A letter was received by the commission from the Pleasants County Development
Authority recommending the fo11o~iii~gmernbership nominations to fill the unexpired terms due to

the resignations of Ron McFadden arid Rhanda Gregg.

The names submitted were Dnny Chandler and Mike Hendricks.

Larry Barnhart made a motion to approve the recommendations that were submitted by the

Development Authorities nominating committee of Danny Chandler and Mike Hendricks for terms

commencing immediately and continuing through June 30, 2012. Motion carried.

RECREATIONAL LIGHTS AT PARK

The Pleasants County Comthi~ssion will receive two grants funded through the Energy
Efficiency and Conservation Block Grant supported by the American Recovery and Reinvestment

Act.

Gov. Joe Manchin recently anhounced 13 projects totaling $806,l 7:5.59 for energy

efficiency projects in the Mid-Ohio \‘alley Regional Council, which covers Calhoun, Jackson,

Pleasants, Ritchie, Roane, Tyler, Wirt and Wood counties,

Pleasants County will receive $92,656.22 to replace the heating and air-conditioning

equipment in the courthouse. The initial grant request was for $94,000.

The county will also benefit from $88,713.41 as part ofa $160,000 project to replace the

current field lighting with more efficient lighting at Dave Wilson Field, in the Pleasants.County
Park.

Additional funding for the lighting project was $20,000 through Senator Boley, $11,500

pledged from the County Commission and $8,500 from the Pleasants County Board of Education.

The County Commissioncrs.thanked Tina Oldficlcl, County Administrator for all of her

work on the grants which enabled Pleasants County to receive this money.

PR4~IAGE SYSTEM AT PARK

The county commissioners metwith the Department of Highways and they stated they
would try to clean the culvert of all the debris that actually came off the hillside and was the cause

of the culverts overflowing. They indicated that they could not be responsible for the natural flow

of water.

The commissioners spoke witi) Claude Marra about having the soil conservation office

look at the culvert to see what can be done to the culvert that would enable the culvert to handle

the water but not change the flow ofthe water.
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The commissioners also suggested maybe an engineer looking at the situation to see what other

ideas might work,

BUILDING PERMIT

#360 1-blue Varner, II McKim District, Map 7, Parcel 47

IMPROPER CHARGES

July 12, 2010

TO THE PLEASANTS COUNTY COMMISSiON:

The following is submitted for you approval of correction on the 2009 Personal Property
Book.

NAME READS: Taylor, Juanita Boley
TAX TICKET: 304187

DISTRICK READS: Washington
TAX CLASS READS: 3

VALUE READS: $1,245.00
VALUE SHOULD READ: $810.00

TAXES READ: $26.40

TAXESSHOULDREAD: $17.18

REASON FOR CORRECTION: Taxpayer submitted in error a 1999 Ford Taurus.

She owned a 2000 Kia Sephia on the July 1,2008 assessment date. Value and taxes for Class 2

remain the same.

Submitted by: Seen and Inspected by:

/L. Gorrell Is/Timothy L. Sweeney

Vickie L. Gorreli Timothy L. Sweeney, Prosecuting Attorney
Pleasants County Assessor Pleasants County

F 01 L~CU I Y 1 LII JUL F

Larry Barnhart, President

Pleasants County Commission
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July 21) 2010

July 15, 2010

TO THE PLEASANTS COUNTY COMMISSION:

The following is submitted for you approval of correction on the 2010 Personal Property
Book.

NAME READS: Himmeger. William B. & Gretchen

TAX TICKET: 301810

DISTRICK READS: McKim

TAX CLASS READS: 3

VALUE READS: $5,130.00
VALUE SHOULD READ: $7,755.00
TAXES READ: $108.78

TAXES SHOULD READ: $164.44

REASON FOR CORRECTION: Taxpayers submitted in error the 1996 Ford

Ranger. They actually owned a 2003 Ford Ranger on the July 1, 2009 assessment date.

Submitted by: Seen and Inspected by:

/ L. Gorrell Is/Timothy L. Sweeney

Vjckie L. Gorrell Timothy L. Sweeney, Prosecuting Attorney
Pleasants County Assessor Pleasants County

Is/Larry Barnhart

Larry Barahart, President

Pleasants County Commission
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July 15,2010

TO THE PLEASANTS COUNTY COMMISSION:

The following is submitted for you approval of correction on the 2010 Personal Property
Book.

NAME READS: Davis, Jerry E. & Virginia
TAX TICKET: 304033

DISTRICK READS: Washington
TAX CLASS READS: 3

VALUE READS: $19,592.00
VALUE SHOULD READ: $415, 44

TAXES READ: $1994 Plymouth Sundance

TAXES SHOULD READ: $1994 Lars Boat

REASON FOR CORRECTION: Due to clerical error, taxpayers were assessed for

a 1994 Plymouth Sundance. Taxpayers.actually owned a 1994 Lars Boat on the July 1,2009
assessment date. Class 3 values and taxes remain the same.

Submitted by: Seen an~ Inspected by:

/ L. Gorrell Is/Timothy L. Sweeney

Vickie L. Gorrell Timothy L. Sweeney, Prosecuting Attorney
Pleasants County Assessor Pleasants County

Is/Larry Barnhart

Larry Barnhart, President

Pleasants County Commission
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NOTICE OF APPORTIONMENT OF JOINTLY OWNED MOTOR VEHICLES

NOTICE OF APPOftTIONMENT OF JOINTLY OWNEDM MOTOR VEHICLES

WEST VIRGINIA CODE 11-5-14 PTD 11/99

STATE OF WEST VIRGINIA COUNTY OF PLEASANTS

I, Vickie L. Gonell, Assessor of Pleasants County having been presented with a certified copy of a final

divorce order entered under provisions of section lifteen, article, two, chapter forty-eight of the West Virginia code, do

hereby apportion the assessment of the taxes for Tax Year 2009 owed on jointly owned motor vehicles involved in the

divorce order and awarded exclusively to be titled, one or more in the name of the husband and one or more in the

name of the wife as follows:

SECTION 1:

Ticket Number: 300049 District: Belmont Ticket Total: £237.42

NAME 1: Eric A. Butler, 114 Lucado Road,~Apt 2. Charleston, WV 25314, PP/I 13793044

Make Model Year

3MW 3251 2002

NAME 2: Tara A. Butler, 205 Grant Street, St. Marys, WV 26170 PP/I 13825437

Make Model Year

Ford Ranger 199

SECTION II:

Filed with the county commission this 21” day of July2010.

/ L. Gorrell

Assessor

SECTION III

The county commission of Pleasants County does hereby order the apportionment of the assessment of taxes

as detenuined and set forth by the county assessor in Section t of this notice.

Is/Larry l3amhsrt

County Commissioner

/ Cotlrill

County Commissioner

/ Powell

County-Commissioner

SECTION IV:

Cerlifled to the sheriff this 21” day of July, 2010.

Is/Sue E. Morgan

Clerk of the County Commission

PERSONAL. REPRESENTATIVES APPOINTED

The following proceedings, in fiduciary matters, have been had, orders entered of record in

the clerk’s office aforesaid in vacation of the said County Commission since the last report made

to the commission:

Dorothy Maidens, Administratrix, Henry Carl Maidens, Jr., Estate
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July 21, 2010

WILLS PROBATED

The following is a list of wills, having been probated by the Clerk of the County
Commission, in vacation thereof, was this day presented to the Commission by the Clerk and the

appointment thereof confirmed and said will be recorded and filed:

NONE FILED

FIDUCIARY SETTLEMENTS APPROVED

This estate was not referred to a Fiduciary Commissioner under the provisions of Chapter
44, Article 2, Section 24A, of the Code of the State of West Virginia. This report was filed in the

Clerk’s Office of the Commission tO days prior to the first day of this term, was this day presented
to the Commission by its Clerk, and no exceptions being taken thereof, said Settlement is

confirmed and orders to be recorded and filed

Genevieve McFarland, Estate, James W. McFarland, Executor

Meeting adjourned 10:35 A,M.

~~lent



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Order BookNo. 27 ,at Page 369 thereof.

Given under my hand and seal of said Commission this 12th day of

August ,20 10

Sue E. Morgan

Clerk of the County Commission of

Pleasants County, West Virginia

YLJI~ ~
E~uty Clerk



ORDERS rS~Mr~IT~ COMMISSION

June 3, 2009

Before the opening of the June 3rd County Commission meeting Wayne Nichols offered a

word of prayer.

Larry Barnhart, President of the County Commission opened the June 3r1 meeting at

9:00AM followed by the Pledge of Allegiance.

The minutes of the May~ meeting were approved as presented.

Present: Larry Barnhart, President

Jim Cottrill, Commissioner

Jay Powell, Commissioner

NEW PHONE SERVICE FOR EXTENSION OFFICE

Claude Marra, County Extension Agent presented a purchase order for new phones for

the extension office. The cost of the new system is $717 and will be taken from the extension

office budget.

PROPERTY ANNEXATION

Keith White, City Attorney, asked for a delay in the county’s public hearing to annex the

St. Marys Marina and property owned by the Board of Education.

Mr. White explained to the commissioner that a publication problem arose concerning the

public hearing. The combination of papers for the Memorial Day weekend created a time frame

issue with publication dates.

County Commissioners agreed to move the hearing to the July ~ commission meeting.

DEVELOPMENT AUTHORITY MEMBERSHIP

A letter was received from the Pleasants County Development Authority requesting

approval of the following membership recommendations for three year terms to commence July
1st 2009 and expire June 30, 2012:

Bob Doty
Randa Gregg
Bill Israel (representative of the City of St. Marys to replace Mike

Hendricks)
Ron McFadden

Art Olds

Unexpired term to expire June 30, 2011:

John Fitzpatrick (representative of the City of Belmont to replace
Carl Guthrie)

City representatives have been appointed by the respective Councils as is prescribed by
State Code.

Jim Cottrill made a motion that upon the recommendation of the Development Authority

to approve the list of Board Members submitted by the Authority. Motion carried..



BOOK 027 PADE I &~ERS PLEASANTS COUNTY COMMISSION

June 3, 2009

UDDENLNK FRANCHISE

Michael Kelemen, Suddenlink Representaive, appeared before the commission to answer

questions concerning the renewal of the franchise with Suddenlink.

Commissioner Powell indicated that area residents have expressed dissatisfaction with

the increases that Suddenlink has taken in the last year and would like the commission to look to

other companies to provide cable television service to the area.

Michael Kelemen explained to the commission that the county may obtain other

proposals for cable service at any time regardless of whether a franchise agreement is signed.

The county franchise with Suddenlink includes about 260 customers. These are

customers outside the municipalities of St. Marys and Belmont, which hold their own franchises

with the company.

A franchise fee of 3% is accumulated each year and paid quarterly to the county by
Suddenlink. This fee is passed on to the consumer. The county could charge up to 5% or as low

as 0%.

The commission tabled its decision on the franchise agreement with Suddenlirik until the

June 17th meeting in order to gather further information on the matter.

HUMANE SOCIETY

Chad Edwards of the Pleasants County Humane Society and newly elected President,
Dotte White, appeared before the commission to ask for a $2,000 increase in its yearly allocation

from the county.

Mr. Edwards informed the commission the Humane Society is running a $40,000

operation and with its new building at the dog shelter about to open, the group looks to see

expenses increase.

Mr. Edwards stated that the Humane Society provides a good service to the county and

would appreciate any help the commission could give.

The County Commission currently budgets $13,000 per year for the Humane Society. In

2008 the commission budgeted $13,000 and gave an additional $1000, and in 2007 budgeted
$13,000 and gave $15,000. The additional $2000 could possibly reduce the Humane Society
coming back and asking for extra money during the year.

Commissioner Cottrill commended the 1-lumane Society on the work they do for the

county.

Due to the fact the request was not on the agenda commissioners delayed making a

decision until the June 1 7th meeting.
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WATER PROJECT UPDATE

Fred Rader with the Mid-Ohio Valley Regional Council appeared before the Commission

to give an update on the County-Wide Water Project.

Mr. Rader indicated that the Public Service Commission has raised some issues recently
with the documentation concerning the water project. Mr. Rader stated he will be having some

follow up conversations with Samme Gee, Attorney and Angie Buler, the Accountant with the

project concerning some issues that need clarification.

Mr. Rader stated that he is still optimistic that the project will advertise for bids this

summer and go to construction this fall.

Authorization is still needed from the Bureau of Public Health, Rural Utility Service and

the Infrastructural Council as funding agencies for the project. There authorization is needed to

be able to advertise for bids.

Once the Public Service Commission’s issues are resolved then the project should be

good to go.

Steve Hardman, Attorney for the project indicated all right of ways will be recorded

within the next week in the clerk’s office.

BUILDING PERMITS

1~346 Gary Rice, Washington District, Map 4 & 7, Parcel P/O 6

#347 Henry & Teresa Craig, Washington District, Map 5, Parcel 3.1

#348 Melissa D. West, McKim District, Map 2, Parcel 10
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June 3, 2009

IMPROPER CHARGES

April 21, 2009

TO THE PLEASANTS COUNTY COMMISSION:

The following is submitted for your approval of correction on the 2009 Personal

Property Book.

NAME READS: Haddox, Robert Lee & Marie A.

TAX TICKET: 302470

DISTRICT READS: St. Marys
TAX CLASS READS: 4

VALUE READS: $4,105.00
VALUE SHOULD READ: $1,390.00
TAXES READ: $115.62

TAXES SHOULD READ: $39.16

REASON FOR CORRECTION: Taxpayer submitted the 1996 Ford

F- 150 pickup in error. Robert Lee Haddox was active duty military on July 1, 2008 and should

not be taxed for this vehicle.

Submitted by: Seen and Inspected by:

/L. Gorrell Is/Timothy L. Sweeney
Vickie L. Gorrell Timothy L. Sweeney Prosecuting Attorney
Pleasants County Assessor Pleasants County

Is/Larry Barnhart

Larry Barnhart, President

Pleasants County Commission



BI]0K027 PABE 197
ORDERS PLEASANTS COUNTY COMMISSION

June 3, 2009

June 3, 2009

TO THE PLEASANTS COUNTY COMMISSION:

The following is submitted for your approval of correction on the 2009 Personal

Property Book.

NAME READS: Wilson, Ashlee

TAX TICKET: 301941

DISTRICT READS: McKim

TAX CLASS READS: 3

VALUE READS: $1,080.00
VALUE SHOULD READ: $1,575.00
TAXES READ: $22.90

TAXES SHOULD READ: $33.40

REASON FOR CORRECTION: Taxpayer submitted in error the 1997

Chevrolet Cavalier. She actually owned a 2001 Chevrolet Cavalier.

Submitted by: Seen and Inspected by:

/L. Gorrell Is/Timothy L. Sweeney

Vickie L. Gorrell Timothy L. Sweeney Prosecuting Attorney
Pleasants County Assessor Pleasants County

Is/Larry Barnhart

Larry Barnhart, President
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June 3, 2009

TO THE PLEASANTS COUNTY COMMISSION:

The following is submitted for your approval of correction on the 2009 Personal

Property Book.

NAME READS: Hawkins, Richard L.

TAX TICKET: 300508

DISTRICT READS: Grant

TAX CLASS READS: 3

VALUE READS: $8,781.00
VALUE SHOULD READ: $8,511.00
TAXES READ: $186.20

TAXES SHOULD READ: $180.48

REASON FOR CORRECTION: Taxpayer submitted the 1989 Mazda

MX6 in error. This vehicle was not owned on the July 1, 2008 assessment date.

Submitted by: Seen and Inspected by:

/L. Gorrell Is/Timothy L. Sweeney

Vickie L. Gorrell Timothy L. Sweeney Prosecuting Attorney
Pleasants County Assessor Pleasants County

Is/Larry Barnhart

Larry Barnhart, President
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June 3, 2009

EFUNDNG ORDER

REFUNDING ORDER

Code Chap. 11 Art. 3, Sec. 27

The following is submitted for your approval of correction on the 2008 Personal

Property Book. Since the taxes have been paid, a refund is requested.

NAME READS: Cunningham, Stacy L.

DISTRICT: Belmont

TAX TICKET: 300077

CLASS READS: 4

VALUE READS: $7,660.00
VALUE SHOULD READ: $5,125.00
TAXES READ: $200.18

TAXES SHOULD READ: $133.94

REASON FOR CORRECTION: Taxpayer submitted in error a 2004

Pontiac Bonneville. She actually owned a 2000 Pontiac Bonneville on July 1, 2007.

Is/Timothy L. Sweeney Is/Stacy L. Cunningham

Prosecuting Attorney Taxpayer

/L. Gorrell

Assessor

Approved

/Barnhart /Lou Shingleton

President of County Commission Processed by Tax Office-Chief Tax Deputy

/ Cottrill 66.65

Commissioner Amount Refunded

Is/Jay Powell Is/Sue E. Morgan

Conimissioner Attest: County Clerk, Pleasants County,WV

June 3. 2009

Order Entered to State Auditor
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June 3, 2009

APPORTIONMENT OF JOINTLY OWNED MOTOR VEHICLES

NOTICE OF APPORTIONMENT OF JOINTLY OWNED MOTOR VEHICLES

WEST VIRGINIA CODE,~ 11-5-14 PTD 11/9

STATE OF WEST VIRGINIA

COUNTY OF PLEASANTS

I, Vickie L. Gorrell. Assessor of Pleasants County, having been presented with a

certified copy of a final divorce order entered under provisions of section fifteen, article two, chapter forty-eight of

the West Virginia Code, do hereby apportion the assessment of the taxes for Tax Year ~QQ~owed on jointly
owned motor vehicles involved in the divorce order and awarded exclusively to be titled, one or more in the name of

the husband and one or more in the name of the wife as follows:

SECTION I:

Ticket Number: 300914 District: Jefferson Ticket Total: $152.04

NAME 1: Shawn C. Kelley, 21 Limestone Road, St. Marys, WV 26170 PP# 13689932

MAKE MODEL YEAR

Chev. 2500 1994

Dodge Ram 2500 1995

Buck Regal 1994

NAME 2: Kimberly J. Kelley, 208 Smith Street, Belmont, WV 26134 PP# 13819981

SECTION II:

Filed with the county conmiission this 3fh day of June, 2009.

/ L. Gorrell

Assessor

SECTION III:

The County commission of Pleasants County does hereby order the apportioment of the

assessment of taxes as determined and set forth by the county assessor in Section I of this notice

Is/Larry Barnhart

County Commissioner

Is/Jim Cottrill

County Commissioner

Is/Jay Powell

County Commissioner

SECTION IV:

Certified to the sheriff this 3fh day of June, 2009.

/ E. Morgan

Clerk of the County Commission



BOOK 027 PABE2O

ORDERS PLEASANTS COUNTY COMMISSION

June 3, 2009

PERSONAL REPRESENTATIVES APPOINTED

The following proceedings, in fiduciary matters, have been had, orders entered of record

in the clerk’s office aforesaid in vacation of the said County Commission since the last report
made to the commission:

John Eddy, Executor, Ruth M. Eddy, Estate

Franklin Gale Roby, Executor, Heste! Isabella Roby, Estate

WILLS PROBATED

The following is a list of wills, having been probated by the Clerk of the County
Commission, in vacation thereof, was this day presented to the Commission by the Clerk and the

appointment thereof confirmed and said will be recorded and filed:

Ruth M. Eddy
Hester! Isabella Roby

FIDUCIARY SETTLEMENTS APPROVED

This estate was not referred to a Fiduciary Commissioner under the provisions of Chapter

44, Article 2, Section 24A, of the Code of the State of West Virginia. This report was filed in the

Clerk’s Office of the Commission 10 days prior to the first day of this term, was this day

presented to the Commission by its Clerk, and no exceptions being taken thereof~ said Settlement

is confirmed and orders to be recorded and filed.

Charles M. Campbell, Jr., Estate, Mildred P. Campbell, Administratrix

Clarence A. Nichols, Estate, Joyce Ann Ross, Executrix

Gail Eugene Flanagan, Estate, Sandra Kay Flanagan, Executrix

Meeting adjourned at 10:25 a.m.



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Order Book No. 27 ,at Page 53 thereof.

Given under my hand and seal of said Commission this 26th day of

May ,20 10

Sue E. Morgan

Clerk of the County Commission of

Pleasants County, West Virginia



ORDERS PLEASANTS COUNTY COMMISSION

May 21, 2008 ~

WEST VIRGINIA:

A regular session of the county commission of Pleasants County, was held at the

courthouse, thereof, on Wednesday, May 21, 2008 at 9:00 A.M.

Present: Joe Reckard, President

Jim Cottrill, Commissioner

Larry Barnhart, Commissioner

The May 215t meeting of the Pleasants County Commission was opened with prayer led

by Joe Reckard followed by the Pledge of Allegiance.

Minutes of the May 7th meeting were approved as presented.

457 DEFERRED RETIREMENT PLAN

State Treasurer’s office representatives Tim Hooper and Pat Jack appeared before the

Commission to present a 457 Deferred Retirement Plan that the Treasurer’s office is promoting.

The plan as explained by Mr. Jack could provide valuable benefits to the employees.

County Commissioners agreed that this could be a great benefit and stated that they thought the

elected officials could offer this to their employees arid if they were interested then a resolution

would be signed by the commission promoting this plan.

TAX OFFICE, COUNTY CLERK’S AND ASSESSORS COMPUTER SYSTEM

Sheriff Maston and County Clerk, Sue Morgan along with employees Sara Lou

Shingleton and Julie Richard appeared before the Commission to discuss the computer system

used in their offices.

The County Commission had put out for bid back in March of 2008 a computer system

package that would tie all three offices together. After receiving one bid from CSSI and a letter

from Software Systems Inc. indicating they were not going to bid this project was put on hold.

The elected officials and employees wanted the commission to know their opinion on

the system and requested the commissidn to accept the bid from CSSI.

After much discussion a motion was made by Joe Reckard to pursue a PC Network and

to accept the bid as proposed by CSSI. The bid total was in the amount of $66,719.

Commissioners Reckard and Cottrill approved the motion with Commissioner Barnhart

not voting for the motion because of an objection to the process of the bid specs.

DEVELOPMENT AUTHORITY MEMBERSHIP

A motion was made by Larry Bamhart to accept the membership nominations presented
• by the Development Authority for three year terms commencing July 1, 2008 and concluding

June 30, 2011.

The following is a list of the nominations: Jerry Davis

Carl Guthrie

Paul Ingram
Mike Nelson

Max Powell

Larry Gainer, Director of the Authority indicated that each of the nominated individuals

has made significant contributions to the Authority and our community in the past and certainly
has the interest and aptitude to continue doing so in the future.



ORDERS PLEASANTS COUNTY COMMISSION

OKOO~7PA1~~54 May 21, 2008

E-91 1 DIRECTOR

Commissioner, Larry l3arnhart informed those in attendance at the Commission meeting
that the Commission met on May 14th to appoint an interim E-91 1 Director. The Commission

appointed Joe Reckard as the interim Director. Commissioner Reckard will maintain this

position as part of his County Commission duties and responsibilities.

PSD BOARD MEMBERSHIP

The County Commission approved the recommendation of the PSD Board to appoint
Mark Bailey to another term of 6 years on the Public Service District Board. This term will be

from December 2007 — December 2013.

911 MAPPiNG AND ADDRESSiNG

Ken Beezley, with ArborMetrics, LLC met with the Commission to give them an update
on the progress of the 911 Mapping and Addressing project that he is completing for the

county.

The estimated project completion as of 11:00AM, May 21, 2008 is 50%.

Milestone progression:

1. Contractor has conflated 95% of existing addresses from the existing county
database into WVSAMS. The remaining 170 sites will be field checked and

verified. Most appear to be camps and / or seasonal sites (milestone B)
2. Contractor has conflated about 90% of the streets located within the county,

outside of the Areas of St. Marys and Belmont. A couple roads have issues that

run in and out of adjoining Counties. (Milestone B)
3. Contractor has collected street and site data (addresses) for 90% of St. Marys.

This data will Be conflated in WVSAMS. (Milestone C)
4. Contractor is collecting street and site data for Belmont and is 35% complete.

This will be conflated in WVSAMS. (Milestone C)

Other tasks performed:

I. Contractor is coordinating activities with the WVSAMSB project manager, Baker Inc.

a. Requested and received the ADHOC from Frontier for all telephone records for

Pleasants County.

b. Currently working with Baker and Verizon for ESN assignments. Frontier is not

required to administer ESN’s but Verizon is the statewide database manager and this

will be required in their system.

c. Updated the WVSAMB and Baker of the project status. Once milestone B and C are

complete and verified by the county, Pleasants County will be eligible to request the

next 40% reimbursement of addressing funds from the WVSAM.

2. Contractor has verified and conflated 2404 addressable sites and 805 accessory sites,

With the majority outside of St. Marys and Belmont. (Estimated total @3800

Addressable sites)

3. Contractor has confirmed and conflated 734 street segments, mostly outside of St.

MaryS

And Belmont, (Estimated total @1000 segments)



ORDERS PLEASANTS COUTh4TY COMMISSION

May2l,2008 BQOIiCO2/F.. 0.5’S’

Upcoming tasks:

I. Complete address collection for Belmont and St. Marys, conflate data in WVSAMS.

(Completion is Milestone C)
2. Verify remaining sites from existing database. (Completion of Milestone B)
3. Coordinate activities for ESN assignment and ESZ delineation. (Milestone D)
4. Start work on MSAG document for Pleasants County. (Milestone E)
5. Work with county on initial long-term addressing plan options. (Milestone F)

Milestone completion and invoicing:

1. Milestone B will be completed by May 23, 2008 and the data will need to be verified by
the county in order to submit and invoice.

2. Milestone C will be completed by May 30, 2008 and the data will need to be verified by
the county in order to submit and invoice.

3. Milestone D should be completed by mid June.

4. Milestone E should be completed by early July.

WATER PROJECT

The County Commission was given information on the 7 year-old water project. Because

the Pleasants County Public Service District cannot obtain the needed 80% of paid tap fees for

the entire project and because the original $1 1.8 million dollar price tag has escalated

drastically, Pleasants County Commissioners have to consider a substantial cut in the project.

Mark Bailey and Katie Campbell of the PSD along with Fred Rader and Erin Thacker of

the Mid-Ohio Valley Regional Council appeared before commissioners to update them on the

project’s status.

Mark Bailey indicated that the project will have to be cut for several reasons. People
who wanted the water years ago now aren’t paying their tap fees. Construction and oil costs

have skyrocketed, increasing the cost of the project.

The only alternative is to look at what can be built and where the people have paid their

tap fees.

The $1 I million dollar project has been revised and will now cost about $8 million

dollars. Several residences on Beech Run, Cramblett Hill and Walnut Hill have been cut in

addition to homes already eliminated at Pine Grove, Rock Run and areas of Hebron Road.

This project would have once supplied water to nearly 420 homes will now serve only
190 potential customers.

Of the 190 potential customers 152 have paid their $100 tap fees. This gives the PSD

the needed 80% requirements for funding.

Because of the low number of customers in the project the monthly cost rises.

Customers using the average monthly water usage will now pay $36 a month, instead of the

initial estimate of $34.50.

Due to the fact the City of St. Marys is raising their rates this will make the monthly
cost for the new water project raise.

Six Hundred Thousand Dollars has been spent by the Commission just in engineering
costs in the past three years for this project. This does not include Mid-Ohio Valley Regional
Council costs, fly over’s and other expenses.



ORDERS PLEASANTS COUNTY COMMISSION

May 21, 2008

Commissioner Cottrill questioned how long it would be before we start losing our

funding. The advertising for bids needs to be completed this year or this will be a critical

situation.

Fred Rader, Mid-Ohio Valley. Regional Council assured the commission the Union

Williams PSD portion of the project is still ongoing, as is Contract 3 of the Pleasants County
PSD. No cuts were made in those two areas since Union Williams has obtained the needed

paid tap fees for the southern end of the county and contract 3 includes King Ridge, French

Creek, and Turkey Run areas, which qualified for a Small Cities Block Grant due to income

levels.

The tanks and booster stations planned in the original project will remain, leaving an

infrastructure for future growth. The cost of a pipeline is one of the largest expenses; the newly
revised project will include three areas:

Contract I: North Pleasants Highway, Raven Rock Road, Java Run Road, Mt. Carmel

Ridge Road, Highland Road, Pt. Lookout Road and Middle Island Creek Road. (136 potential
customers with 106 paid tap fees)

Contract 2: Hebron Road to Federal Ridge intersection and Federal Ridge, Mt.

Pleasant. (52 potential customers, 44 paid tap fees)

Contract 3: Right Fork French Creek Road, Left Fork French Creek Road, Schultz Fork

Road, King Ridge Road, Turkey Run Road and Jewel Hill Road, (Calcutta Wiley area) (68

potential customers 48 paid tap fees.

Costs of the project is estimated at $7.9 million, $1.5 million Small Cities Block Grant,

a $1.4 million loan from the USDA and a $3.6 million general obligation bond from Pleasants

County.

A public meeting has been scheduled for June 3, 2008 at 7:00 at the St. Marys High
School for customers who are still a part of the project and for those who were cut from the

project. Refunds of the $100 tap fee, plus interest will be distributed to those who have paid
and been cut from the project.

The commissioners asked the PSD to curb its spending on the project until after the

June 3r~~ meeting when they will make a decision on whether to proceed with the project or

cancel it completely.

PERSONAL REPRESENTATIVES APPOrNTED

The following proceedings, in fiduciary matters, have been had, orders entered of record

in the clerk’s office aforesaid in vacation of the said County Commission since the last report

made to the commission:

Rose Starcher, Administratrix c.t.a., Charles Floyd Starcher

WILLS PROBATED

The following is a list of wills, having been probated by the Clerk of the County
Commission, in vacation thereof, was this day presented to the Commission by the Clerk and

the appointment thereof confirmed and said will be recorded and filed:

None Filed



ORDERS PLEASANTS COUNTY COMMISSION ~ ~--~
sooi~.iJu4 i ~CEUL~, I

May 21, 2008

FIDUCIARY SETTLEMENTS APPROVED

This estate was not referred to a Fiduciary Commissioner under the provisions of

Chapter 44, Article 2, Section 24A, of the Code of the State of West Virginia. This report was

filed in the Clerk’s Office of the Commission 10 days prior to the first day of this term, was this

day presented to the Commission by its Clerk, and no exceptions being taken thereof, said

Settlement is confirmed and orders to be recorded and filed.

Daniel M. Shephard, Jr., Estate, Melissa B. Shepherd, Administratrix

Meeting adjourned 9:45 a.m.

(,J President



OATH

$ht~ uf ~~zt r~itti~z, ~Ixrnzttg ~if 3,~l zøax~t~ z~:

J Danny Chandler
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this state and that 1. will faithfully

discharge the duties of my office of Pleasants County Development Authority

Two year term July 21, 2010 thru June 30, 2012

To the best of my skill and judgment, so help me God.

Subscribed and sworn to before the undersigned, this the
_______________

day

of
,
A~Ic

ci~ ~

Clerk of County Commission, Pleasants
—

County W. Va.



OATH

$tut2 uf ~e~t ~lir~iuin, Qluuxttg Llf 3,~le~x~axttz z~:

I, Jim Cottrill
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this state and that I will faithftilly

discharge the duties of my office of Pleasants County Development Authority

Three year term July 1, 2010 thru June 30, 2013

To the best of my skill and judgment, so help me God.

(tA~ ~

of

to before the
undersig4s

the day

Clerk of County Corn ission, Pleasants
___________________—

County W. Va.



OATH

~t~tt~ uf~ ~r~in~u, ‘1I*~unt~ t~f ~12u~uxtt~ ~:

I, Jim Elliott
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this state and that I will faithfully

discharge the duties of my office of Pleasants County Development Authority

Three year term July 1, 2010 thru June 30, 2013

To the best of my skill and judgment, so help me God.

Subscribed

of___

I ~~Lt1~ day

Pleasants
W. Va.



OATH

$tut~ tif~ r~ith~z, ~Irn~xttg uf ~l~u~tnt~ zs:

I, Mike Hendricks
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this state and that 1 will faithfully

discharge the duties of my office of Pleasants County Development Authority

Two year term July 21, 2010 thru June 30, 2012
—

To the best of my skill and judgment, so help me God.

Sui the undersigned, this the
_____________—

of ~2O/O
day

Clerk of County County W. Va.



OATH

$btt2 uf ~~zt i~inia, ~Imxntg ~f ~JI1easanth zs:

J Dr. Joe Super
,
do solemnly swear that: I will support the

constitution of the United States and the constitution of this state and that I will faithfully

discharge the duties of my office of Pleasants County Development Authority

Three year term July 1, 2010 thru June 30, 2013

To the best of my skill and judgment, so help me God.

Subscribed and sworn to before the undersigned, this the ~. ~*EI1
—

day

of ,~-QD1f~

Clerk of County Commission, Pleasant
—

County W. Va.



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Oath Book No. 1
,
at Page 115 thereof.

Given under my hand and seal of said COmmission this
____________

day of

________

________,20 10
0

Clerk of the County Commission of

Pleasants County, West Virginia

J~®j~ ~~k>n
Dep4~ty Clerk



E MDR6~N
I F~SCIif~ ~8 fl~/ ‘r ~
~ -rfl 1’ ~

3~ ~OCO~ lcd J~/~ 7 ~

Document ivpe DAu-1

cJ.l~,i.TI_I Dopfr~.paqc1 1—1.15

~ ~f UI1~nt~ ~rn~g Pleasants

F

I ~J?.~E7
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this State and that I will faithfully discharge the

duties of my office of ~ ~ ~U9jri~Y

T.er~n...exp.ire.s..June.-L1Q4...2O.L2

to the best of my skill and judgment, so help me God.

•

•

-7~,
~ bscribed and sworn to before the undersigne~this the

~ day

.

Clerk C unty Commission, County, W. Va.

CASIO S HARRIS NC.. SPIRCER. ~.



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Oath Book No. 1
,
at Page 113 thereof.

Given under my hand and seal of said Commission this
?‘

day of

June
,20 10

Clerk of the County Commission of

Pleasants County, West Virginia

~eputy Clerk



OATH

~tati~ of ll1r~t 3~1ir~iuia, Qtountij nf
Pleasants

oLc.: ~ikircbH~

1~ ~ ~ ~jR ç LL+ H

J.nstrui~ent c~o ~b~i;~d

~ RRCG t~d Ph~( (. I

Decui~ent Type OATH

Book—P~e 1—113

Liz McGill—BleakleyI
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this State and that I will faithfully discharge the

duties of my office of ~ ~

Term expires June 30, 201Q.

to the best of my skill and judgment, so help me God.

Subscribed and sworn to before the undersigned, this the .~4.€A day

of U44,~Q c~OIO

~..---,1~
Clerk County Commission,~ County, W. Va.

CA5IO A HARSh INC., 5UNCU. S. VA...



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue B. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in
Oath

Book No.
1

,at Page
_______

thereof.

Given under my hand and seal of said Commission this ~ day of

June
,20

10

G~“
Clerk of the County Commission of

Pleasants County, West Virginia

0

I

44
I

~Deputy Clerk



CUE C HORGAN

FA~~TS cit ~1 ~ CR r

instruMent Ho 5~$9~9

1)ate Recorded 0610712010

Pt ~c ITIT 1 .
Decun~ent Type OATH

L~1J—~. .i. I-i .Book_I.:~2e 1-114

§tati~ of UI1r~t ~inia Qtounttj i~f Pleasants

I l?.~X.~S
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this State and that I.will faithfully discharge the

duties of my office of AUthOritY

Term expires June 30~ 2011

S S

to the best of my skill and judgment, so help me Cod.

•

.
~~

Subscribed and sworn to before the undersigned, this the ~ day

of

-S

.S-~

Pie sant
Clerk Co nty Commission County, W. Va.

CA~TO S HAR~I1 INC.. SPCNCCI, V. VA...



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in
Oath

Book No.
____________,

at Page
117

thereof.

Given under my hand and seal of said Commission this
____________

day of

June ,20 10

Clerk of the County Commission of

Pleasants County, West Virginia

fc~ ,~S1~&c~i
~Deputy Clerk



OATH

~tat~ uf Ufi&~t 1~1ir~inia, ~tøuntij uf_ Pleasant s

r
C. hL~\..~rh~

A

r t~.kU ~./ ~)o iL

instruNe~iu NO ~

Date Recorded OUO7/2010
DoCUfflent IYPG OATh

Dook-~Paee 1-117

John Fitzpatrick
,
do s~lemn1y swear that II will support the

constitution of the United States and the constitution of this State and that I will faithfully discharge the

Pleasants County Development Authorityduties of my office of

Teriu expires June 30, 2011

to the best of my skill and judgment~ so help me God.

~
Clerk County Comxnission,..±..~~!~ County, W. Va.

CASIO. HAR~IS INC.. SUNCER. N. VA...



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Oath Book No.
____________,

at Page
119

thereof.

Given under my hand and seal of said Commission this 7 day of

June ,20 10

Clerk of the County Commission of

Pleasant~ County, West Virginia

k~L~~
D4~uiy Clerk



SUE E MORGAN

FL EAGAMTS County 05:31:55 AU
4~i~tr~ ~ni Un ~R923A

D3te Recorded 061(7/2010

Docu~nent Type OATH

OATH ~oo~P~ 1-119

~tatr of 1~U~øt r~inia, t~t~ ~f Pleasants.

F

i ‘~‘.95?.~Y
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this State and that I will faithfully discharge the

duties of my office of ~

~rin expires ?9~.°

to the best of my skill and judgment, so help me God.

- ~ /

Subs ed and sworn to before the undersigned, this the day

of

~

Clerk ckunty Commission ~ County, W. Va.

C*3T0 I KARR~1 INC.. SPCIIC(N. W. VA..



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County arid State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Oath Book No. ~
,at Page

120 thereof.

Given under my hand and seal of said Commission this
~

day of

June
,20______

~
Clerk of the County Commission of

Pleasants County, West Virginia

I ~ ~1oi A1J304Y(\.)
~1ieputy Clerk



~UE E ~1ORBAN

L’LE3~i~T~ 1~nintv OR:33:28 Ai~
1nstru~ent We 56’9’735
Date R~cor1ed 06J0~.’20i0

Oj.~,rf‘J.I Locu~ent TYPe DArH
DOok~+d~e 1—120

~tati~ of ~1~t Thr~jin~a, ~trnrnt~j i~f Pleasants

Paul Ingram
1

,
do solemnly swear that 1 will support the

constitution of the United States and the constitution of this State and that I ..will faithfully discharge the

duties of my office of c!?.~.~Y ~.9P.!~lt

T~ra..expttes~.J.uae...~O.1..2Q11

to the best of my skill and judgment~ so help me God.

Subsci~bed and sworn to before the undersigned, this the ••A1 day

of
/

/
~

Clerk County Commission County, W. Va.

CASTOR HARRIS INC.. SPtNCII. W. YA..’.



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Oath Book No. I
,
at Page 121 thereof.

Given under my hand and seal of said Commission this
___________

day of

June .20_10

~
Clerk of the County CommissiOn of

Pleasants’Qounty, West Virginia

,~
D~uty Clerk



OUE E ~OR6AH

r’LEA~IT~ Coinry 1~fl 74 1 ..~

. ~ç ~P~7%

i)~ite Recorded 06/07/2010

Docuiient T~pe OATH

k3ook—F~aoe t-12.1

~tate uf U1i~f 3i1irgin~a, ~t~rnnt~j ~f Pleasants

F

,
do solemnly swear that I will support the

constitution of the United States and the constitution of this State and that I will faithfully discharge the

duties of my office of

Term expires June 30, 2012

to the best of my skill and judgment, so help me God.

-

.

~
Subscribed and sworn to before the undersigned, this the day

of

Clerk Commission s~t County, W. Va.

CAITO I HARNIV INC.. NPINCCR. W. VA...



STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Oath Book No~
~

,
at Page

123
thereof.

Given under my band and seal of said Commission this
____________

day of

June ,20______
kAA~

C~c~k~tJ~çounty Commission of

Pleasants County, West Virginia

Lo~ ~b-~
Deputy Clerk



•
CUE E MORGAM

S County 0B~ 3~:O4 AM

~‘nstru~e~: Ho OP~T3fl

Date Recorded 06/07/2010

Pocu~ent Type OATH

OATH Dock-Pace H23

~t~tti~ uf UIIg~t ~1j~jnj~,~ Pleasants

1

F. Mibhael Nelson
I

,
do solemnly swear that I will support the

constitution of the United States and the constitution of this State and that I will faithfully discharge the

duties of my office of

Ter~n~xpir~.s~dune..3Q4...2O.U

to the best of my skill and judgment, so help me God.

Sub~th1E~d and sworn to before the undersigned, thi~s the day

of L./’~u~2
/

Clerk County Commission County, W. Va.

CASiO S HARRIS INC.. SPENCER. W. VA.



STATE OF WEST VIRGINiA,

COUNTY OF PLEASANTS, to wit:

I, Sue E. Morgan, Clerk of the County Commission of the County and State aforesaid,

do certify that the foregoing is a true copy of a writing as it appears of record in my said

office in Oath Book No. ___________,at Page
124

thereof~

Given under my hand and seal of said Commission this
____________

day of

June 20 10

~i1
Clerk of the County Commission of

Pleasants Coühfy, West Virginia

~JDeputy Clerk



GUE E MORGAN

FLEAc;AftfS County 08:35:36 AM
~4. rpr~7~1..i...~ hJ ~

Date Recorded 04/07/2010

I~ocw~ent Type OATH

OA.TH 1~oo~-F~ge

~tatr ~ ui~t~ ~ *2f Pleasants

I

I ~:t c~Ls
,
do solemnly swear that I will support the

constitution of the United States and the constitution of this State and that I will faithfully discharge the
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do certify that the foregoing is a true copy of a writing as it appears of record in my said
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I

BY-LAWS

OF THE

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

Article I

Name and Location

Section 1

The name of this corporation shall be the

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

Section 2

Its office shall be located in

St. Marys, Pleasants County, West Virginia

Article U

Purposes

Section 1

This non-profit Authority is organized for the purposes set forth in Chapter 7, Article 12 of the Code ofWest

Virginia, as amended. These. include the promotion, development, and advancement of the business

prosperity and economic welfare of Pleasants County, West Virginia, its citizens and industrial complex.
Specifically, it will:

1. Encourage and assist through loans, investments or other business transactions in the

locating ofnew business and industry within the county and to rehabilitate and assist existing
businesses and industries therein;

2. Stimulate and promote the expansion of all kinds of business and industrial activity which
will tend to advance business and industry development and maintain the economic stability
of the county, provide maxiEnum opportunities for employment, encourage thrift, and

improve the standard of living for the citizens of the county;

3. Elicit the cooperation ofother organizations in the promotion and advancement ofindustrial,

commercial, agricultural, and recreational developments of the county; and,

4. Furnish money and credit, land and industrial sites, technical assistance and such other aid

as may be deemed requisite to approved and deserving applicants for the promotion,
development and conduct of all kinds of business activity within the county.
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Section 2

It is the purpose of this article to provide for promotion, development and advancement of the business

prosperity and economic welfare of the county, its citizens and its industrial complex. This article shall be

liberally construed as giving to the Authority full and complete power reasonably required to give effect to

the purposes hereof.

Article ifi

Membership

Section 1

The property, operations, business and affairs of the Authority shall be managed and controlled by a group
of members hereafter referred to as the Board, consisting of 15 persons. The members shall be appointed
by the Pleasants County Commission. The county commission shall appoint one member to represent the

county commission on the board and, for each municipality located within the county ,
the county

commission shall appoint one member to represent the municipality. The city and town council of each

municipality located within the county shall submit to the county commission the names ofthree persons, one

ofwhom the county commission shall appoint to be the municipality’s representative on the board. Members

shall be persons 18 years or older, who are citizens of the United States, residing in Pleasants County, West

Virginia. No one shall be denied membership on the basis of race, sex, age, creed, national origin or

religious beliefs.

Section 2.

No member of this Authority shall receive or in any way derive any profit from the operation of the

Authority, and no part of the net income of the Authority shall inure to the benefit of any member. Each

member shall, however, be entitled to reimbursement by the Authority for any necessary expenditures in

connection with the performance of his! her general duties a such member.

Section 3

Upon the dissolution of this Authority, any and all funds and assets then in its possession, after the payment
of its obligations, shall automatically pass to and become the property ofthe Pleasants County Commission,
to be used by it for such public improvements and purposes as the said Commission shall deem proper.
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Article IV

Meetings

Section 1

There shall be an annual meeting of the Board which shall be held in July ofeach year. The purpose ofsuch

meeting shall be to elect officers, determine the time and place of the regular meetings for the succeeding
year, and to transact such other business as may be properly brought before it. The Secretary shall give at

least three days notice prior to such meeting to each member. This notice is to be given by addressing and

mailing the same to each member’s address.

Section 2

The Board shall meet at least bi-monthly at such time and place as it determines for the succeeding year at

the annual meeting, giving public notice of the same.

Section 3

Special meetings of the Board may be called at any time by the President or the Executive Committee of the

Board by addressing and mailing to each member at his/her address last known a written notice of the time,

place, and purpose of such meeting at least three (3) days prior to the convening thereof. In emergency

situations or because of compelling circumstances as determined by the President or Executive Committee,
the three-day notice provision may be waived.

Section 4

The President, or in his/her absence, the Vice President, shall preside at all such meetings.

Section 5

Every member shall have the right to vote in person. Except as otherwise specified herein, all decisions of

the Authority shall be determined by a majority vote of those present and voting.

Section 6

A quorum for the transaction ofbusiness at any meeting shall consist of eight (8) members.
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Article V

Board

Section 1

The Board shall approve all conveyances, deeds of trust, mortgages, leases, loans, bills of sale, contracts, or

assignments or other instruments or transactions necessary to the conduct ofthe business of this corporation
in compliance with the purposes and terms of the corporate charter.

Section 2

The members first appointed shall serve respectively for terms ofone year, two years, and three years, divided

equally. Thereafter, members may be appointed for such additional three (3) year terms as the appointing
agency may deem appropriate.

Section 3

If a member resigns, is removed or for any other reason his membership terminates during his term of office,.
a successor shall be appointed by the county commission to fill out the remainder of his term.

Section 4

The President, Vice President, Treasurer, the representative ofthe County Commission (ifsuch representative
is NOT an officer of the Authority), and one member ofthe authority elected at-large shall serve as members

of the Executive Committee of the Authority. The Executive Committee shall manage the business of the

Authority between meetings, and shall generally direct the on-going activities specified by the Board, with

the exception of those specifically reserved for the full Board. The Executive Committee will meet a

minimum ofonce per quarter and more often if deemed necessary with recorded minutes to be forwarded to

the full membership.

Section 5

The Board may create and discontinue, at its discretion, standing committees to perform specific functions

and tasks on behalf of the Board as it may direct.

Article ‘TI

Officers

Section 1

The officers ofthe Authority shall be a President, Vice President, and Treasurer. All terms will be ofone year

di~ration, and shall hold office until their successors are duly elected and qualified. Additionally, the

Executive Director of the Authority shall serve as its Secretary, but shall not be a member nor enjoy any of

the privileges of membership.
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Section 2

The President shall preside at all Board and Executive Committee meetings; shall have general supervision
over the affairs of the Authority and over the other officers; shall sign all leases, deeds, instruments and

written contracts of the Authority and shall countersign all checks; shall be empowered to appoint members
of standing committee within each fiscal years; and shall perform all such other duties as are incident to

his/her office or as are delegated to him/her by the Board.

Section 3

The Vice President shall, in the event of the absence or disability of the President, perform the duties of the

President.

Section 4

The Executive Director shall issue notices to all members ofregular and special meetings ofthe Board, shall

attend meetings of the Board, and shall keep the minutes of the same. The Executive Director will cause to

filed in the County Clerk’s Office, minutes of all regular and special meetings of the Board. The Secretary
shall have charge of all corporate books, records, and papers; shall attest with his/her signature all contracts

of the Authority; shall notify the County Commission of pending vacancies and request said County
Commission to enter an order making the necessary appointments or re-appoints to maintain a full Board of

the Authority; and shall perform all such other duties as are incident to this responsibility or as are assigned
to him/her by the Board.

Section 5

The Treasurer shall have custody of the corporate funds and securities and shall keep full and accurate

accounts of receipts and disbursements in appropriate corporate books and shall keep the monies of the

Authority in a separate amount or accounts to the credit of the Authority. He shall disburse the funds of the

Authority as may be ordered by the Board, taking a proper voucher for such disbursements, and he/she shall

render to the President and the Board at the regular meeting of the Board or whenever they may require it,
an. account of all his/her transactions as Treasurer, and the financial condition of the Authority, and shall

perform all such other duties as are incident to his/her office or as are delegated to him/her by the Board.

Additionally, the Treasurer, on behalf of the Authority, shall make a monthly report to the County
Commission and municipalities containing an itemized statement of its receipts and disbursements. Within

sixty (60) days after the. end of each fiscal year, he/she shall, on behalf of the Authority, make an annual

report containing an itemized statement of its receipt and disbursements for the preceding year, and such

annual report shall be published as a Class I legal advertisement in compliance with the provisions ofArticle

3, Chapter 59 of the Code of West Virginia, and the publication area for such publication shall be Pleasants

County.
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Article VII

Fiscal Year

The fiscal year of the Authority shall begin on the i~ day of July and end on the 30th day of June.

Article VIII

Seal

The Seal of the Authority shall be as shown in the following impression:

Article IX

Ethics

No member ofthe Authority is to engage in activities defined as unethical or illegal by Chapter 68 and any

subsequent Amendments of the West Virginia Code, originally known as the “Ethics Bill.”

Article X

Amendments

Amendments of these by-laws may be made by an affirmative vote of two-thirds of the full membership of

the Authority at any annual membership meeting or by such vote at a special meeting called for that purpose,

providing the notice of said special meeting contains the proposed amendment.

Date of Original Passage: August 10, 1989

Date of Amendment: June 25, 1992

(Article V Section 3) Deleted

(Article VI Section 1 & 6) Deleted

Effective Date: July 1, 1993

Revised: July 11, 2002 (Changes in Italics)
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PUBLIC SERVICE COMMISSION
_______________

OF WEST VIRGINIA

CHARLESTON

10/20/2009
Entered: September 30, 2009

CASE NO. 09-078l-PWD-W-PC-CN

UNION WILLIAMS PUBLIC SERVICE DISTRICT,
PLEASANTS COUNTY COUNTY COMMISSION,
and PLEASANTS COUNTY DEVELOPMENT AUTHORITY,

Application for a certificate of convenience and

necessity to construct, operate and maintain a water

distribution system to serve additional customers

residing in the Guard Hill area of Pleasants County,
approval of an Agreement and Lease, approval of an

Operation and Maintenance Agreement, and

related financing in Pleasants County, West Virginia.

RECOMMENDED DECISION

PROCEDURE

On May 18, 2009, the Union Williams Public Service District

(District) filed an application for a certificate of public convenience

and necessity to upgrade and expand the District’s water distribution

system to serve additional customers residing in the Guard Hi:Ll area of

Pleasants County, West Virginia. The District estimated that the

construction for the project would cost approximately $900,000, to be

financed with a grant from the Pleasants County Commission in the amount

of $900,000. The District indicated that the project would not change
the rates.

On May 18, 2009, the Commission ordered the District to publish the

Notice of Filing as a Class I legal advertisement in both Pleasants and

Wood Counties, the proposed areas of operation.

On June 5, 2009, the affidavits of publication were filed with the

Commission confirming that publication of the application was completed
on May 27, 2009, in The Parkersburg News and Sentinel and the St. Marys

Oracle Those publications substantially complied with the May 18, 2009

Notice of Filing.

Public Service Commission

of West Virginia
Charleston



On June 12, 2009, Commission Staff filed its Initial Joint Staff

Memorandum. Also on June 12, 2009, Commission Staff served its first

data request on the District.

On June 24, 2009, the Commission issued a Referral Order referring
the matter to the Division of Administrative Law Judges with a decision

due date of September 30, 2009, if the application was not substantially
protested. However, if substantial protest was received, the due date

would be October 30, 2009.

On July 6, 2009, the District filed responses to Staff’s first data

request.

On July 8, 2009, the District filed revised Form Nos. 4 and 14 which

significantly changed the project. The project changes reflected that

the District, the Pleasants County Commission (County Commission) and the

Pleasants County Development Authority (Development Authority) were joint
applicants and that the funding source for the project would now be a

$900,000 loan from the West Virginia Water Development Authority (WDA)
with terms of 4% interest for 15 years. Additionally, the Development
Authority would finance and own the project which would be leased to the

County Commission. The County Commission would, in turn, enter into an

operation and maintenance agreement with the District. The proposed
rates and charges for the customers the project would serve mirror those

currently in effect for the Union Williams Public Service District. Upon
payment of the bonds, ownership of the project would vest in the

District.

On July 21, 2009, a Procedural Order was issued directing the Union

Williams Public Service District to publish a revised Notice of Filing as

a Class I legal advertisement in Pleasants and Wood Counties.

On August 17, 2009, a Further Joint Staff Memorandum was filed,
advising the Commission that Staff needed additional time to file its

substantive recommendations, but would do so before August 31, 2009.

On August 28, 2009, the District filed a response to the Further

Joint Staff Memorandum filed on August 17, 2009.

On September 8, 2009, the District filed affidavits of publication
with the Commission confirming that the revised Notice of Filing was

published in The Parkersburg News and Sentinel and the St. Marys Oracle

on August 12, 2009. The District also filed copies of a Proposed
Agreement and Lease between the Pleasants County Development Authority
and the County Commission of Pleasants County. Additionally, the

District filed a proposed Operation and Maintenance Agreement by and

among the District, the Pleasants County Development Authority and the

County Commission of Pleasants County.

Also on September 8, 2009, Commission Staff filed its Final Joint

Staff Memorandum which contained Staff’s substantive recommendations

regarding the disposition of the revised certificate application that was

filed by the District on July 8, 2009. In summary, Commission Staff

recommended approval of the revised certificate application subject to

certain conditions.

Public Service Commission
2

of West Virginia
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On September 18, 2009, the District filed 15 water users agreements.

DISCUSSION

The first issue that will be discussed is the sufficiency of the

publication of the revised Notice of Filing. The Order issued on July
21, 2009, required publication of the revised Notice of Filing in both

Pleasants and Wood Counties. The affidavits of publication were filed on

September 8, 2009. However, Commission Staff’s final recommendations did

not address the sufficiency of the publications. The affidavits of

publication indicate that the publications occurred in both counties on

August 12, 2009. The affidavits also establish that the Applicants have

substantially complied with publication requirements. Even though the

amount listed for the minimum charge that was published in The.
Parkersburg News and Sentinel is incorrect, the published amount is

harmless error. Indeed, the minimum charge is $12.56 per month rather

than the $12.26 that was published. However, the minimum charge was

correctly published in Pleasants County where the 25 new customers will

be served.

The statutory time frame for timely protest expired on September 11,

2009, without protest. Accordingly, the disposition of this case may be

determined without hearing.

In its final recommendations, Staff recommended that any certificate

granted in this case should be granted to the Development Authority,
since the Development Authority will have legal ownership of the proposed
project until such time as the bonds which financed the construction are

paid in full. However, Staff does not fully explain why the Development
Authority would be subject to the Commission’s jurisdiction and is the

appropriate party to hold the certificate in this case.

Under West Virginia Code §~7-12-l, ~ ~ a legally constituted

development authority, such as the Pleasants County Development
Authority, may operate as a public corporation and is empowered to

generally do any and all things necessary or convenient for the purpose
of promoting, developing and advancing the economic welfare of the county
in which it is intended to operate. Undeniably, financing and

constructing a project which provides potable water service to 25

customers would fall within the aforementioned powers of the Development
Authority.

As outlined in the revised application, 25 new customers will be

served by the proposed project once constructed. West Virginia Code §24-

2-1(a) states that the jurisdiction of the Commission shall extend to all

public utilities in the State and shall include any utility engaged in,

among other things, supplying water. Although the District will operate
and maintain the leased project, the project will be financed,
constructed and owned by the Development Authority. It is well-settled

that all facilities through which service is rendered must be owned by
the utility. See, e.g., Case No. 8850, Hurst v. West VirQinia Water

Company 66 ARPSCWV 248 (1978), reconsideration, 66 ARPSCWV 256 (1979),
aff’d sub nom., West Augusta Development Corporation v. Public Service

Commission Slip Opinion No. 14585, 67 ARPSCWV 163 (1980), Case No. 82-

Public Service Commission 3
of West Virginia
Charleston



259-S-C, Burns v. The Sanitary Board of the City of Huntington 70

ARPSCWV 1571 (1982); Case No. 87-082-t’l-C, Grayley v. Lincoln Public

Service District Case No. 87-087-W-C, Liebert v. Lincoln Public Service

District (October 13, 1987 Commission Order); Case No. 87-269-W-C,
Mountaineer Heights Homeowners Association v. Pinch Public Service

District (1988); and Case No. 87-342-S-C Volk v. Broadmoor/Timberline

A~artments (April 15, 1988 Commission Order). Ownership of the project
will only vest in the District after the WDA bonds are paid in full.

Therefore, as owner of the facilities, the Development Authority must be

granted the certificate in question and made subject to the Commission’s

jurisdiction.

Originally, when the project was first filed on May 18, 2009, the

funding source for the project was to be a grant that the District was

supposed to receive from the Pleasants County Commission. Additionally,
because a grant was to fund the project, the District requested that it

receive a waiver from the requirement of filing a Rule 42 Exhibit, since

rates would not change as a result of the financing for the project. The

revised project filed on July 8, 2009, is also estimated to cost

$900,000. However, the revised project would be funded by a loan from

the WDA in the amount of $900,000 with terms of 4% interest for 15 years.
Under the proposed financing, the loan would be paid back through the

rates charged for services rendered and from the monies paid to the

Development Authority by the County Commission for leasing the project.
Also under the new financing scheme, the rates and charges paid by the

Development Authority’s customers will mirror the current rates and

charges paid by the District’s customers. Staff has determined that the

proposed rates and charges and monies received under the lease agreement
will allow the Pleasants County Development Authority to operate with an

annual cash flow surplus of $4,309 and debt service coverage of

approximately 116%. Based upon Staff’s calculations, the 25 customers

who will be served by the project will generate $7,159 per year in

operating revenues. The operating revenues generated by the customers

plus the approximately $87,873 in other revenues which would be received

from leasing the lines to the Pleasants County Commission results in

$95,032, annually, to pay the project’s operating expenses and debt

service coverage.

Although Staff recommended approval of the certificate application,
Staff noted certain precautions that should be taken regarding this

particular application. Among those precautions, Staff recommended that,
if the County Commission of Pleasants County decides to terminate the

lease agreement, the parties should give the Public Service Commission

advance notice of the termination. Additionally, Staff recommended that

the Pleasants County Development Authority should file a separate annual

report since, in future rate cases, Staff would have to determine the

cost of service for the Development Authority’s operations as a stand

alone entity. Furthermore, Staff recommended that, if.the plans and

scope of the project change, the District, the Development Authority and

the County Commission should seek additional Commission approval of such

changes. Staff also recommended that, if the rates need to be changed,
the District, the Pleasants County Development Authority and the

PJ.easants County Commission should seek Commission approval of such

changes. Finally, Staff recommended that, if a change to the project
financing or cost that did not change the project-related rates, the

Public Service Commission
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parties did not have to receive additional approval from the Commission.

However, an affidavit executed by a certified public accountant verifying
that the rates and charges of the Development Authority would not be

affected by the change in the financing for the project must be filed

with the Commission.

Regarding the contracts filed July 8, 2009, by and between the

County Commission, Development Authority and District, Staff recommended

approval of the Operation and Maintenance Agreement and the Agreement and

Lease. Additionally, Staff recommended approval of its proposed tariff

for use by the Development Authority upon substantial completion of the

project.

Finally, because of the addition of the County Commission and the

Development Authority as joint applicants and because of the request that

certain contracts be approved within the context of this proceeding,
Staff recommended two stylistic changes to the case designation. The

Administrative Law Judge agrees with these recommended changes.
Accordingly, the Executive Secretary’s Office will be ordered to change
the style of the case to reflect the following: Case No. 09-0781-PWD-W-

PC-CN.

Based on all of the above, the Administrative Law Judge finds it

reasonable to grant the certificate application as amended on July 8,

2009, to the Pleasants County Development Authority. The Administrative

Law Judge finds the project to be both necessary and convenient as it

will supply potable water service to 25 customers who currently do not

have such service. Additionally, the rates and charges of the customers

will mirror the rates and charges already in place for the Union Williams

Public Service District, who will be operating and maintaining the

project once constructed.

FINDINGS OF FACT

1. On May 18, 2009, the Union Williams Public Service District

filed an application for a certificate of public convenience and

necessity in order to provide potable water service to 25 customers

currently without such service at a cost of $900,000 to be funded by a

grant from the Pleasants County Commission. On July 8, 2009, the

District filed a revised application which included the Pleasants County
Commission and the Pleasants County Development Authority as joint
applicants which called for the proposed project to be funded through a

loan from the West Virginia Water Development Authority in the amount of

$900,000 for a period of 15 years at 4~ interest. (See, May 1; and July
8, 2009 applications)

2. Affidavits of publication were filed at the Commission on June

5, 2009, and September 8, 2009, respectively, evidencing that the

original Notice of Filing and the revised Notice of Filing were published
in The Parkersburg News and Sentinel and the St. Marys Oracle As of

today’s date, no protest has been filed in response to those

publications. (See, affidavits of publication filed on June 5 and

September 8, 2009; case file generally)

Public Service Commission
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3. on September 8, 2009, Commission Staff filed its final

recommendations recommending approval of the joint project based upon
certain conditions. (See, Final Joint Staff Memorandum filed September
8, 2009)

4. The boundary expansion necessary to accommodate the District’s

ownership of the facilities under consideration in this case, once the

WDA bonds are paid off, was accomplished in 1992 prior to the creation of

the Pleasants County Public Service District. (See, July 6, 2009

response of District to question No. 4 of Staff’s first data request)

5. The 25 customers to be served by the project have depended for

years on well water and/or have to haul water. (See, September 8, 2009

Final Joint Staff Memorandum).

6. All necessary permits for the project appear to have been

received by the Applicants. (u.)

7. After review of the project, Commission Staff recommended,

among other things, that the Pleasants County Development Authority be

granted a certificate of public convenience and necessity and that the

Staff-recommended rates be approved for charge to the customers who will

benefit from the project upon its substantial completion. (See,

September 8, 2009 Final Joint Staff Memorandum)

8. The funding commitment letter for the project is contained in

the case file. (See, case file generally)

9. The Staff’s final recommendation was mailed to the joint
applicants by United States First Class Mail, postage prepaid, on

September 8, 2009, with a letter from the Commission’s Executive

Secretary providing the joint applicants the opportunity to respond
within ten days to those recommendations. As of today’s date, no protest
has been filed. (See, Executive Secretary’s letter dated September 8,
2009 and attachment; case file generally)

CONCLUSIONS OF LAW

1. The public convenience and necessity require the project.

2. It is reasonable to grant the certificate application, as

revised on July 8, 2009, including the Agreement and Lease and the

Operation and Maintenance Agreement, since the project is fully funded

and because 25 customers who are currently without public water service

will be served by the project.

3. It is reasonable to grant the certificate application as

revised on July 8, 2009, without hearing, with the conditions recommended

by Staff to the Pleasants County Development Authority, since the

Authority is imbued with the statutory authority under West Virginia Code

§~7-12-1, ~ ~q., to operate as a public corporation and is empowered to

generally do any and all things necessary or convenient for the purpose

of promoting, developing and advancing the economic welfare of the county
in which it is intended to operate. It is also reasonable to grant the

Public Service Commission 6
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certificate to the Pleasants County Development Authority since the

Authority will finance, construct and own the project until the bonds to

the WDA have been paid off in full. (See, West Virginia Code §S7-12-l, ~

~q., and West Virginia Code §24-2-1(a)).

4. It is also reasonable to grant the certificate to the Pleasants

County Development Authority since it is longstanding Commission policy
that an entity must own the facilities through which it provides utility
service.

5. It is reasonable to grant the certificate without hearing since

the revised application was duly published, no protest was received in

response thereto and no issues are outstanding among the parties.

ORDER

IT IS, THEREFORE, ORDERED that the duly verified application, as

revised on July 8, 2009, by the Union Williams Public Service District,
the Pleasants County Commission and the Pleasants County Development
Authority, for a certificate of public convenience and necessity to

upgrade and expand the District’s water distribution system to serve 25

additional customers residing in the Guard Hill area of Pleasants County,
West Virginia, under the auspices of West Virginia Code §24-2-11(a) at an

estimated cost of $900,000, be, and hereby is, granted.

IT IS FURTHER ORDERED that the proposed funding for the project,
consisting of a West Virginia Water Development Authority loan in the

amount of $900,000 at 4% interest for 15 years be, and hereby is,

approved.

IT IS FURTHER ORDERED that the Operation and Maintenance Agreement
by and between the Union Williams Public Service District, the Pleasants

County Commission and the Pleasants County Development Authority, and the

Agreement and L~ease between the Pleasants County Commission and the

Pleasarits County Development Authority be, and hereby are, approved.
Executed copies of these documents, including their exhibits and

attachments, shall be filed with the Commission within thirty days after

the date that this decision becomes a final order of the Commission.

IT IS FURTHER ORDERED that the certificate approved herein is

granted to the Pleasants County Development Authority. Therefore, the

Pleasants County Development Authority will be required to file Annual

Reports regarding its water utility operations.

IT IS FURTHER ORDERED that the Pleasants County Development
Authority as owner of the project approved herein is a public utility
under the auspices of West Virginia Code §24-2-1(a), subject to the

Commission’s jurisdiction.

IT IS FURTHER ORDERED that the rates and charges, attached hereto as

Appendix A, be, and hereby are, approved for use by the Pleasants County

Development Authority for all service rendered upon substantial

completion of the project certificated herein.

Public Service Commission
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IT IS FURTHER ORDERED that, within thirty days of the date that the

project certificated herein becomes operational, the Pleasants County
Development Authority shall file an original and at least five copies of

its tariff approved herein with the Commission.

IT IS FURTHER ORDERED that the Pleasants County Development
Authority obtain additional Commission approval, prior to construction,
if the plans or scope of the project changes.

IT IS FURTHER ORDERED that, if a change in the project cost does not

change project rates, no additional Commission approval is necessary,

provided that the Pleasants County Development Authority files an

affidavit executed by a certified public accountant verifying that the

Authority’s rates and charges will not be affected.

IT IS FURTHER ORDERED that the Pleasants County Development
Authority file with the Commission a copy of the engineer’s certified bid

tabulations for all contracts awarded for the project and submit a copy
of the certificate of substantial completion issued for each construction

contract associated with the project, as soon as they become available.

IT IS FURTHER ORDERED that, if the project certificated herein

requires the use of any West Virginia Department of Highways’ rights-of-
way, the Pleasants County Development Authority follow all applicable
rules and regulations of the Department of Highways regarding those

rights-of-way.

IT IS FURTHER ORDERED that, if the Pleasants County Commission

decides to terminate the Agreement and Lease arrangement that has been

approved herein between it and the Pleasants County Development
Authority, the parties must provide the Commission with at least thirty
days advance notice of the pending termination.

IT IS FURTHER ORDERED that approval of the project herein is

contingent upon the joint applicants filing with the Commission any

outstanding state or federal governmental permits necessary for the

construction of the project prior to commencing construction.

IT IS FURTHER ORDERED that the Commission’s Executive Secretary is

ordered to make the stylistic changes discussed herein so that the case

designation will be Case No. 09-0781-PWD-W-PC-CN.

The Executive Secretary is hereby ordered to serve a copy of this

order upon the Commission by hand delivery, and upon all parties of

record by United States Certified Mail, return receipt requested.

Leave is hereby granted to the parties to file written exceptions
supported by a brief with the Executive Secretary of the Commission

within fifteen (15) days of the date this order is mailed. If exceptions
are filed, the parties filing exceptions shall certify to the Executive

Secretary that all parties of record have been served said exceptions.

If no exceptions are so filed this order shall become the order of

the Commission, without further action or order, five (5) days following

Public Service Commission

of West Virginia
Charleston



the expiration of the aforesaid fifteen (15) day time period, unless it

is ordered stayed or postponed by the Commission.

Any party may request waiver of the right to file exceptions to an

Administrative Law Judge’s order by filing an appropriate petition in

writing with the Secretary. No such waiver will be effective until

approved by order of the Commission, nor shall any such waiver operate to

make any Administrative Law Judge’s Order or Decision the order of the

Commission sooner than five (5) days after approval of such waiver by the

Commission.

Meyishi Pearl Blair

Administrative Law Judge

MPB : cdk

09078 la.wpd

Public Service Commission

of West Virginia
Charleston



PLEASANT COUNTY DEVELOPMENT AUTHORITY

CASE NO. 09-0781-PWD-W-PC-CN

APPROVED TARIFF

APPENDIX A

Page 1 of 2

APPLICABILITY

Applicable within the Guard Hill area of Pleasants County

AVAILABILITY OF SERVICE

Available for general domestic, commercial and industrial water

service

METERED RATES

First 3,000 gallons used per month

Next 7,000 gallons used per month

Next 90,000 gallons used per month

All Over 100,000 gallons used per month

$6.13 per 1,000 gallons
$4.71 per 1,000 gallons
$4.18 per 1,000 gallons
$2.07 per 1,000 gallons

MINIMUM CHARGE

No bill will be rendered for less than the following amounts,

according to the size of meter installed:

5/8-inch meter

3/4-inch meter

1 - inch meter

1-1/4-inch meter

1-1/2-inch meter

2 -inch meter

3 -inch meter

4 -inch meter

6 -inch meter

8 -inch meter

10 -inch meter

$ 12.56

$ 18.39

$ 30.65

$ 42.91

$ 61.30

$ 98.08

$ 183.90

$ 306.50

$ 613.00

$ 980.80

$1,569.28

per month

per month

per month

per month

p~r month

per month

per month

per month

per month

per month

per month

DELAYED PAYMENT PENALTY

The above tariff is net. On all accounts not paid in full when due,
ten percent will be added to the net current amount unpaid. This

delayed payment penalty is not interest and is only to be collected

once for each bill where it. is appropriate.

TAP FEE

The following charges are to be made whenever the utility installs

a new tap to serve an applicant.

A tap fee of $100.00 will be charged to customers applying for

service before construction is completed adjacent to the customer’s

premises in connection with a certificate proceeding before the

Commission. This pre-construction tap fee will be invalid after the

completion of construction adjacent to an applicant’s premises that is

associated with a certificate proceeding.

A tap fee of $250.00 will be charged to all customers who apply for

service outside of a certificate proceeding before the Commission for

each new tap to the system.

Public Service Commission

of West Virginia
Charleston



APPENDIX A

Page 2 of 2

RECONNECTION CHARGE $20.00
To be charged whenever the supply of water is turned off for

violations of rules, non-payment of bills or fraudulent use of

water.

PRIVATE FIRE PROTECTION

3-inch service line with hydrants, sprinklers
and/or hose connections $ 3.00 monthly

4-inch service line with hydrants, sprinklers
and/or hose connections $ 5.00 monthly

6-inch service line with hydrants, sprinklers
and/or hose connections $10.00 monthly

RETURNED CHECK CHARGE

A service charge equal to the actual bank fee assessed to the

District or a maximum of $25.00 will be imposed upon any customer

whose check for payment of charges is returned by their bank due to

insufficient funds.

LEAK ADJUSTMENT

$0.33 per 1,000 gallons is to be used when the bill reflects unusual

consumption which can be attributed to eligible leakage on the

customer’s side of the meter. This rate shall be applied to all

such unusual consumption above the customer’s historical average

usage.

Public Service Commission

of West Virginia
Charleston



WEST VIRGINIA 9CC
‘I

Infrastructure & Jobs Development Council

Gov. Joe ~vIancbjn. ji~ November 13, 2008

Chairman

Kenneth Lowe,.Jr. F...Michaél Nelson,. President
Public. Member

Pleasants County DevelopmentAuthority
Dwight Calhoun 309 2M Street

..PLiblic Member St. Marys, WV:2’6170

David l3ones” MeConias
Re: Pleasants County Develepnient Authority

2008W-1062 Revised Binding..Commitment
Ron Juslict. (Action Required by December 31, 2008)
Public Member

Dear Mr. Nelson:
Barbara J. Paul~y
Administrative Secretar~’.

The West Virginia Infrastructure, and ‘Jobs Development Council (Infrastructure
Council) provides this revised binding offer of an Infrastructure Fund loan of

‘approximately $3,000,000 (LOan) tO the Pleasants County Development Authority
(Development Authority) for the above referenced water project (Project)’,~ This

commitment supersedes the commitment letter dated October 12, 2005, sent to Pleasants

County Public Service Distri~t. The Loan. will be subject to the terms set forth on’

Schedule A attached hereto and incorporated herein by reference The final Loan

amounts. will be• established after ‘the Development Authority has received acceptable
bids for •the ‘Project. The’ Infrastructure Council will ‘set aside a portion. of the

Infrastructure Fund to make the Loan upon the Development Authonty’s compliance
with the program requirements.

This committhentlis oontingent.upon the’Projectmeeting the following schedule:

Submit Plans’and~Specifications to the Bureau for Public ‘Health nO’ later

than December 1~5, 2008;

b File Certificate Case with the Public Service Commission rio later than

December 15, 2008.;

c. Prepare ‘and submit.’ the’ Preliminary Title Opinion not later than

December 1 5,~20.08;

d. Advertise ‘~fot~. bids’ no later ‘than March 1, .2009. (The Development
Authority must receive authority from the Infrastructure Council before

bidding theproje.ct.)

The Infrastructure: Counóil reserves the right ‘to withdraw this Loan cOmmitment

if any of the above’schedule dates are not met. The infrastructure Council may, when

justifiable circumstances occur, offer to modify the schedule Any decision to modify the

schedule’is at the sole discretion of the Infrastructure Council.

300 Summers Str~e1 Suite 980 Charleston WV 25301 Phone (304) 5~8-4607 Fax (304) 558 460’)

%v%v~v.~wvinfrastructure.coñ1



November 13, 2008

Page 2 of 3

If the Development Authorit~’ become~ ~ware. that it will nOt meet one or more of the above

schedule dates, the Development Authority should immediately notii~’ the Infrastructure Council of this

fact and the circumstances which have caused or will cause the Development Authority to be unable to

meet the schedule. In addition,. pleásO ii diatel~ noti~’the InfrastruOthrO Council if any of the other

dates on the attached schedule have or will not be met.

The Water Development Authority :(Authority), on behalf of the Infrastructure Council, will enter

into Loan agreements with the Development Authority following receipt of the completed Schedule B, a

final, nonappealable order from. the Public Service C~mmissiOñ authorizing construction and financing of

the Project, evidence of binding commitments for other funding, evidence of all permits, evidence of

acceptable bids, evidence of compliance with the WV Jobs Act, and any other documents requested by
the Infrastructure.Council.

No statements Or.EepreSentatiotsfn~de bef6re ot.aftorthe,issuänce of this contingent commitment

by any person or member of the Infrastructure Council or Authority shall be construed as approval to alter

or amend this commitment, as all such amendments or alterations shall only be made in writing after

approval ofthe Infrastñicture Council.

If the Development Authority has any questions regarding this commitment, please contact the

Council at the above~referenced telephone number.

Sincerely,

K~tho&k~
Attachments

cc: Bob DeCrease, P.E., BPH (w/o enclosure)•(viae-mail)
Samnie Gee, Jack~on Kelly (w/o enclosure) (via e-mail)
Ed Barfrug, Chairman, Pleasants County.PSD:(w/o enclosure)
Pleasants. County Commission (w/o enclosure)
Manna Slack, P.R. Burgess & NiplO
Region V-Mid-Ohio Valley Regional Council.

NOTE This letter is sent in triplicate. Please a~kñowledge receipt and.immediately return two copies
•to the Infrastructure Council.

Pleasants County Development Authority

By:
_________________________

Its:
________________________

Date:.
_________________________________

300 Summers Street, Suite,980 Charleston, WV 35301 Phone (304) 558-4607 • Fax (304) 558-4609

www.wvinfrastructure.com



A. Approximate AmoUnt:

B. Loan: $3,000,000

1. Maturity Date:

2. Interest Rate:

3. Loan Advancement Date(s):

4. Debt Service Commencement:

SCHEDULE.A

$ 3,000,000 Loan

5. Special Conditions: None

NOTICE The terms set forth above are subject to change following the receipt .of construction

bids~

C. Other Funding: WDA loan (4%, 15 yrs)
Pleasants Co. Comm.

D. Total ProjectCOst:

300 Summers Sireet, Suite 980 ~Char1~s~on,WV 25301 • Phone (304) 558-4607 •Fa.x (304) 558-4609

www.wvinfrastructure~com

November 13, 2008

Page 3 of.3

WEST VIRGINIA INFRASTRUCTURE &. JOBS DEYELOPMENT COUNCIL

Pleasants County Development Authority
Water Project2008W-l.062

November 13, 2008

15 years from date of closing.

0%

Monthly, upon receipt of proper requisition.

The first quatter following completion of

consfruction, which date must be identified prior to

closing.

1,000,Q00~
500,000

$ 4,500,000



Project Schedule

Furxding.Source(s)
$3,000,000

$1,O0O,000
$500,000

Prepare & Submit Plans &Specs to BPHIDE:P Burgess &.Ni~le uderway 12/15/2008

Plans &Spe~s Review & Approval B11-1/RUS 12/15/2008 1/15/2009

Prepare .& Submit Permit. Applications Burgess &Niple 11/15/2008 12/.15/2008

Prepare Rule 42
.

Smith, Cochran &Hjeks Complete

File Certificate Case with PSC .B~,vies&..Rice. .12/1.5/2008 12/15/2008

Review & Approve PSC Cettificate~

(120, 180, or 270 Days) .PSC: 1.2/15/2009 8/15/2009

Ri~hts-of-wáy, Easements & Land Acquisitions
.

Bowles & Riàe underway 12/31/2008

Authority to Advertise forBids JJDC/WDAIRUS/EPA 3/1/2009 3/1/20.09

Advertise Burgess & Niple 5/1/2009 5/1/2009

Bid Opening .

.
Burgess & Niple 6/1/2009 6/1/2009

Loan Closing Bowles ,&Rice 9/1/2009 9/1/2009

Consfru~tiOn Contractor 9/15/2009 9/15/2010

Utility:

County:

Project Nurnber~

Pleasants Co.. PSD

Pl~asant~

2008W-1062.

IJDC loan

WDA loan

Plëasants Co. Comm.

Engineering. Agreement

$4,500,000

Burgess &.Niple Complete



WDA-LP IV

(12/09)

LOAN AGREEMENT

THIS LOAN AGREEMENT, made and entered into in several

counterparts, by and between the WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY, a governmental instrumentality and body corporate of the State of West

Virginia (the “Authority”), and the governmental agency designated below (the
“Governmental Agency”).

PLEASANTS COUNTY DEVELOPMENT AUTHORITY(W-1062

(Governmental Agency)

WIT NE S S ET H:

WHEREAS, pursuant to the provisions of Chapter 22C, Article 1 of the

Code of West Virginia, 1931, as amended (the “Act”), the Authority is empowered to

make loans to governmental agencies for the acquisition or construction of water

development projects by such governmental agencies and to issue water development
revenue bonds of the State of West Virginia (the “State”) to be financed, in whole or in

part, by loans to governmental agencies, one or more water development projects, all

subject to such provisions and limitations as are contained in the Act;

WHEREAS, the Governmental Agency constitutes a governmental agency

as defined by the Act;

WHEREAS, the Governmental Agency is authorized and empowered by
the statutes of the State to acquire, construct, improve, operate and maintain a water

development project, as defined by the Act, and to finance the cost of acquisition and

construction of the same by borrowing money to be evidenced by revenue bonds issued

by the Governmental Agency;

WHEREAS, the Governmental Agency intends to construct, is constructing
or has constructed such a water development project at the location and as more

particularly described and set forth in the Application, as hereinafter defined (the
“Project”);

{C1775590.I



WHEREAS, the Governmental Agency has completed and filed with the

Authority an Application for a Construction Loan with attachments and exhibits and an

Amended Application for a Construction Loan also with attachments and exhibits

(together, as further revised and supplemented, the “Application”), which Application is

incorporated herein by this reference; and

WHEREAS, having reviewed the Application and made all findings
required by Section 5 of the Act and having available sufficient funds therefor, the

Authority is willing to lend the Governmental Agency the amount set forth on Schedule

X attached hereto and incorporated herein by reference, through the purchase of revenue

bonds of the Governmental Agency with proceeds of certain water development revenue

bonds of the State issued by the Authority pursuant to and in accordance with the

provisions of the Aet and a certain general revenue bond resolution adopted by the Board

of the Authority (the “General Resolution”), as supplemented, subject to the

Governmental Agency’s satisfaction of certain legal and other requirements of the

Authority’s water development loan program, known as Loan Program IV (the

“Program”) as hereinafter set forth.

NOW, THEREFORE, in consideration of the premises and the mutual

agreements hereinafter contained, the Governmental Agency and the Authority hereby

agree as follows:

ARTICLE I

Definitions

1.1 Except where the context clearly indicates otherwise, the terms

“Authority,” “water development revenue bonds,” “cost,” governmental agency,” “water

development project,” “wastewater facility” and “water facility” have the definitions and

meanings ascribed to them in the Act.

1.2 “Consulting Engineers” means the professional engineer, licensed by
the State, designated in the Application and any qualified successor thereto.

1.3 “Loan” means the loan to be made by the Authority to the

Governmental Agency through the purchase of Local Bonds, as hereinafter defined,

pursuant to this Loan Agreement.

(C 1775590.1



1.4 “Local Act” means the official action of the Governmental Agency

required by Section 4.1 hereof, authorizing the Local Bonds.

1.5 “Local Bonds” means the revenue bonds to be issued by the

Governmental Agency pursuant to the provisions of the Local Statute, as hereinafter

defined, to evidence the Loan and to be purchased by the Authority with a portion of the

proceeds of its water development revenue bonds, all in accordance with the provisions
of this Loan Agreement.

1.6 “Local Statute” means the specific provisions of the Code of West

Virginia, 1931, as amended, pursuant to which the Local Bonds are issued.

1.7 “Operating Expenses” means the reasonable, proper and necessary

costs of operation and maintenance of the System, as hereinafter defined, as should

normally and regularly be included as such under generally accepted accounting
principles.

1.8 “Project” means the water development project hereinabove referred

to, to be constructed or being constructed by the Governmental Agency in whole or in

part with the net proceeds of the Local Bonds or being or having been constructed by the

Governmental Agency in whole or in part with the proceeds of bond anticipation notes or

other interim financing, which is to be paid in whole or in part with the net proceeds of

the Local Bonds.

1.9 “System” means the water development project owned by the

Governmental Agency, of which the Project constitutes all or to which the Project
constitutes an improvement, and any improvements thereto hereafter constructed or

acquired from any sources whatsoever.

1.10 Additional terms and phrases are defined in this Loan Agreement as

they are used.

ARTICLE II

The Project and the System

2.1 The Project shall generally consist of the construction and

acquisition of the facilities described in the Application, to be, being or having been

constructed in accordance with plans, specifications and designs prepared for the

(C1775590.1
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Governmental Agency by the Consulting Engineers, the Authority having found, to the

extent applicable, that the Project is consistent with the Act.

2.2 Subject to the terms, conditions and provisions of this Loan

Agreement and the Local Act, the Governmental Agency has acquired, or shall do all

things necessary to acquire, the proposed site of the Project and shall do, is doing or has

done all things necessary to construct the Project in accordance with the plans,

specifications and designs prepared for the Governmental Agency by the Consulting

Engineers.

2.3 All real estate and interests in real estate and all personal property

constituting the Project and the Project site heretofore or hereafter acquired shall at all

times be and remain the property of the Governmental Agency, subject to any mortgage
lien or other security interest as is provided for in the Local Statute unless a sale or

transfer of all or a portion of said property is approved by the Authority.

2.4 The Governmental Agency agrees that the Authority and its duly
authorized agents shall have the right at all reasonable times to enter upon the Project site

and Project facilities and to examine and inspect the same. The Governmental Agency
further agrees that the Authority and its duly authorized agents and representatives shall,

prior to, during and after completion of construction and commencement of operation of

the Project, have such rights of access to the System site and System facilities as may be

reasonably necessary to accomplish all of the powers and rights of the Authority with

respect to the System pursuant to the pertinent provisions of the Act.

2.5 The Governmental Agency shall keep complete and accurate records

of the cost of acquiring the Project site and the costs of constructing, acquiring and

installing the Project. The Governmental Agency shall permit the Authority, acting by
and through its Director or his duly authorized agents and representatives, to inspect all

books, documents, papers and records relating to the Project and the System at any and

all reasonable times for the purpose of audit and examination, and the Governmental

Agency shall submit to the Authority such documents and information as it may

reasonably require in connection with the construction, acquisition and installation of the

Project, the operation and maintenance of the System and the administration of the Loan

or of any State and federal grants or other sources of financing for the Project.

2.6 The Governmental Agency agrees that it will permit the Authority
and its agents and representatives to have access to the records of the Governmental

Agency pertaining to the operation and maintenance of the System at any reasonable time

following completion of construction of the Project and commencement of operation

{C1775590.I
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thereof or, if the Project is an improvement to an existing system, at any reasonable time

following commencement of construction.

2.7 The Governmental Agency shall require that each construction

contractor furnish a performance bond and a payment bond, each in an amount at least

equal to one hundred percent (100%) of the contract price of the portion of the Project
covered by the particular contract as security for the faithful performance of such contract

and shall verify or shall have verified such bonds prior to commencement of construction.

2.8 The Governmental Agency shall require that each of its contractors

and all subcontractors maintain, during the life of the construction contract, workers’

compensation coverage, public liability insurance, property damage insurance and

vehicle liability insurance in amounts and on terms satisfactory to the Authority and shall

verify or shall have verified such insurance prior to commencement of construction.

Until the Project facilities are completed and accepted by the Governmental Agency, the

Governmental Agency or (at the option of the Governmental Agency) the contractor shall

maintain builder’s risk insurance (fire and extended coverage) on a one hundred percent

(100%) basis (completed value form) on the insurable portion of the Project, such

insurance to be made payable to the order of the Authority, the Governmental Agency,
the prime contractor and all subcontractors, as their interests may appear. If facilities of

the System which are detrimentally affected by flooding are or will be located in

designated special flood or mudslide-prone areas and if flood insurance is available at a

reasonable cost, a flood insurance policy must be obtained by the Governmental Agency
on or before the Date of Loan Closing, as hereinafter defined, and maintained so long as

any of the Local Bonds is outstanding. Prior to commencing operation of the Project, the

Governmental Agency must also obtain, and maintain so long as any of the Local Bonds

is outstanding, business interruption insurance if available at a reasonable cost.

2.9 The Governmental Agency shall provide and maintain competent
and adequate engineering services satisfactory to the Authority covering the supervision
and inspection of the development and construction of the Project, and bearing the

responsibility of assuring that construction conforms to the plans, specifications and

designs prepared by the Consulting Engineers, which have been approved by all

necessary governmental bodies. Such engineer shall certify to the Authority and the

Governmental Agency at the completion of construction that construction is in

accordance with the approved plans, specifications and designs, or amendments thereto,

approved by all necessary governmental bodies.

2.10 The Governmental Agency shall at all times provide operation and

maintenance of the System in compliance with any and all State and federal standards.

{C1775590.l
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The Governmental Agency shall employ qualified operating personnel properly certified

by the State to operate the System during the entire term of this Loan Agreement.

2.11 The Governmental Agency hereby covenants and agrees to comply
with all applicable laws, rules and regulations issued by the Authority or other State,

federal or local bodies in regard to the construction of the Project and operation,
maintenance and use of the System.

2.12 The Governmental Agency, commencing on the date contracts are

executed for the acquisition or construction of the Project and for two years following the

completion of acquisition or construction of the Project, shall each month complete a

Monthly Financial Report, the form of which is attached hereto as Exhibit C and

incorporated herein by reference, and forward a copy by the 10th of each month to the

Authority.

2.13 The Local Government shall serve the additional customers at the

location(s) as set forth in Schedule X. The Local Government shall not reduce the

amount of additional customers served by the project without the prior written approval
of the Authority Board. Following completion of the Project the Local Government shall

certify to the Authority the number of customers added to the System.

2.14 The Local Government shall perform an annual maintenance audit

which maintenance audit shall be submitted to the Authority and the Public Service

Commission of West Virginia.

ARTICLE III

Conditions to Loan;

Issuance of Local Bonds

3.1 The agreement of the Authority to make the Loan is subject to the

Governmental Agency’s fulfillment, to the satisfaction of the Authority, of each and all

of those certain conditions precedent on or before the delivery date for the Local Bonds,

which shall be the date established pursuant to Section 3.4 hereof. Said conditions

precedent are as follows:

{C1775590.1
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(a) The Governmental Agency shall have performed and satisfied

all of the terms and conditions to be performed and satisfied by it in this Loan

Agreement;

(b) The Governmental Agency shall have authorized the issuance

of and delivery to the Authority of the Local Bonds described in this Article III and in

Article IV hereof;

(c) The Governmental Agency shall either have received bids or

entered into contracts for the construction of the Project which are in an amount and

otherwise compatible with the plan of financing described in the Application; provided
that, if the Loan will refund an interim construction financing, the Governmental Agency
must either be constructing or have constructed its Project for a cost and as otherwise

compatible with the plan of financing described in the Application; and, in either case,

the Authority shall have received a certificate of the Consulting Engineers to such effect,

the form of which certificate is attached hereto as Exhibit A;

(d) No Loan shall be made for the purpose of refinancing any

outstanding long-term indebtedness of a Governmental Agency unless an opinion of

counsel is received by the Authority to the effect that such refinancing is permitted by the

Act and the General Resolution, and that such refinancing will not cause a violation of

any covenant, representation or agreement of the Authority contained in the General

Resolution or any tax or arbitrage certificate with respect to the exclusion of the interest

on the Authority’s water development revenue bonds from gross income of the holders

thereof for federal income tax purposes;

(e) The Governmental Agency shall have obtained all permits
required by the laws of the State and the federal government necessary for the

construction of the Project, and the Authority shall have received a certificate of the

Consulting Engineers to such effect;

(1) The Governmental Agency shall have obtained all requisite
orders of and approvals from the Public Service Commission of West Virginia (the

“PSC”) and the West Virginia Infrastructure and Jobs Development Council necessary

for the construction of the Project and operation of the System, with all requisite appeal
periods having expired without successful appeal, and the Authority shall have received

an opinion of counsel to the Governmental Agency, which may be local counsel to the

Governmental Agency, bond counsel or special PSC counsel but must be satisfactory to

the Authority, to such effect;
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(g) The Governmental Agency shall have obtained any and all

approvals for the issuance of the Local Bonds required by State law, and the Authority
shall have received an opinion of counsel to the Governmental Agency, which may be

local counsel to the Governmental Agency, bond counsel or special PSC counsel but

must be satisfactory to the Authority, to such effect;

(h) The Governmental Agency shall have obtained any and all

approvals of rates and charges required by State law and shall have taken any other action

required to establish and impose such rates and charges (imposition of such rates and

charges is not, however, required to be effective until completion of construction of the

Project), with all requisite appeal periods having expired without successful appeal, and

the Authority shall have received an opinion of counsel to the Governmental Agency,
which may be local counsel to the Governmental Agency, bond counsel or special PSC
counsel but must be satisfactory to the Authority, to such effect;

(i) Such rates and charges for the System shall be sufficient to

comply with the provisions of Subsections 4.1(a) and 4.1 (b)(ii) hereof, and the Authority
shall have received a certificate of the accountant for the Governmental Agency, or such

other person or firm experienced in the finances of governmental agencies and

satisfactory to the Authority, to such effect; and

(j) The net proceeds of the Local Bonds, together with all

moneys on deposit or to be simultaneously deposited (or, with respect to proceeds of

grant anticipation notes or other indebtedness for which a binding purchase contract has

been entered, to be deposited on a date certain) and irrevocably pledged thereto and the

proceeds of grants irrevocably committed therefor, shall be sufficient to pay the costs of

construction and acquisition of the Project as set forth in the Application, and the

Authority shall have received a certificate of the Consulting Engineers, or such other

person or firm experienced in the financing of water development projects and

satisfactory to the Authority, to such effect, such certificate to be in form and substance

satisfactory to the Authority, and evidence satisfactory to the Authority of such

irrevocably committed grants.

3.2 Subject to the terms and provisions of this Loan Agreement, the

rules and regulations promulgated by the Authority or any other appropriate State agency

and any applicable rules, regulations and procedures promulgated from time to time by
the federal government, it is hereby agreed that the Authority shall make the Loan to the

Governmental Agency and the Governmental Agency shall accept the Loan from the

Authority, and in furtherance thereof it is agreed that the Governmental Agency shall sell

to the Authority and the Authority shall make the Loan by purchasing the Local Bonds in

{C1775590.1

8



the principal amount and at the price set forth in Schedule X hereto. The Local Bonds

shall have such further terms and provisions as described in Article IV hereof.

3.3 The Loan shall be secured and shall be repaid in the manner

hereinafter provided in this Loan Agreement.

3.4 The Local Bonds shall be delivered to the Authority, at the offices of

the Authority, on a date designated by the Governmental Agency by written notice to the

Authority, which written notice shall be given not less than ten (10) business days prior to

the date designated; provided, however, that if the Authority is unable to accept delivery
on the date designated, the Local Bonds shall be delivered to the Authority on a date as

close as possible to the designated date and mutually agreeable to the Authority and the

Governmental Agency. The date of delivery so designated or agreed upon is hereinafter

referred to as the “Date of Loan Closing.” Notwithstanding the foregoing, the Date of

Loan Closing shall in no event occur more than ninety (90) days after the date of

execution of this Loan Agreement by the Authority or such later date as is agreed to in

writing by the Authority.

3.5 The Governmental Agency understands and acknowledges that it is

one of several governmental agencies which have applied to the Authority for loans from

the Program to finance water development projects and that the obligation of the

Authority to make any such loan is subject to the Governmental Agency’s fulfilling all of

the terms and conditions of this Loan Agreement on or prior to the Date of Loan Closing
and to the right of the Authority to make such loans to other governmental agencies as in

the aggregate will permit the fullest and most timely utilization of such proceeds to

enable the Authority to pay debt service on the water development revenue bonds issued

by it. The Governmental Agency specifically recognizes that the Authority will not

purchase the Local Bonds unless and until it has available funds sufficient to purchase all

the Local Bonds and that, prior to execution of this Loan Agreement, the Authority may
commit to and purchase the revenue bonds of other governmental agencies for which it

has sufficient funds available. The Governmental Agency further specifically recognizes
that during the last 90 days of a period to originate Loans from its water development
revenue bond proceeds, the Authority may execute Loan Agreements, commit moneys
and close Local Bond sales in such order and manner as it deems in the best interest of

the Program. Additionally, the Governmental Agency recognizes that the Authority will

purchase the Local Bonds only with funds from the Program and not with funds from any
other loan programs of the Authority.
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ARTICLE IV

Local Bonds; Security for Loan;

Repayment of Loan; Interest on Loan;

Fees and Charges

4.1 The Governmental Agency shall, as one of the conditions of the

Authority to make the Loan, authorize the issuance of and issue the Local Bonds pursuant
to an official action of the Governmental Agency in accordance with the Local Statute,

which shall, as adopted or enacted, contain provisions and covenants in substantially the

form as follows, unless the specific provision or covenant is modified or waived by the

Authority:

(a) That the gross revenues of the System shall always be used

for purposes of the System. Such gross revenues will be used monthly, in the order of

priority listed below:

(i) to pay Operating Expenses of the System;

(ii) to the extent not otherwise limited by any outstanding
loan resolution, indenture or other act or document, as reflected on the Schedule X

attached hereto, and beginning seven (7) months prior to the first date of payment of

interest on the Local Bonds and thirteen (13) months prior to the first date of payment of

principal of the Local Bonds, respectively, to provide debt service on the Local Bonds by

depositing in a sinking fund one-sixth (1/6) of the interest payment next coming due on

the Local Bonds and one-twelfth (1/12) of the principal payment next coming due on the

Local Bonds and, beginning thirteen (13) months prior to the first date of payment of

principal of the Local Bonds, if the reserve account for the Local Bonds (the “Reserve

Account”) was not funded from proceeds of the Local Bonds or otherwise concurrently
with the issuance thereof (which, with an approving opinion of bond counsel to the

Governmental Agency, may be with a letter of credit or surety or other security
instrument) in an amount equal to the maximum amount of principal and interest which

will come due on the Local Bonds in the then current or any succeeding year (the
“Reserve Requirement”), by depositing in the Reserve Account an amount not less than

one-twelfth (1/12) of one-tenth (1/10) (or such other amount as shall be acceptable to the

Authority and as shall fund the Reserve Account over not more than ten (10) years) of the

Reserve Requirement or, if the Reserve Account has been so funded (whether by Local

Bond proceeds, monthly deposits or otherwise), any amount necessary to maintain the

Reserve Account at the Reserve Requirement;
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(iii) to create a renewal and replacement, or similar, fund in

an amount equal to two and one-half percent (2-1/2%) of the gross revenues from the

System, exclusive of any payments into the Reserve Account, for the purpose of

improving or making emergency repairs or replacements to the System or eliminating any
deficiencies in the Reserve Account; and

(iv) for other legal purposes of the System, including
payment of debt service on other obligations junior, subordinate and inferior to the Local

Bonds.

Provided, that if the Governmental Agency has existing outstanding
indebtedness which has greater coverage or renewal and replacement fund requirements,
then the greater requirements will prevail until said existing indebtedness is paid in full.

(b) Covenants substantially as follows:

(i) That the Local Bonds shall be secured by a pledge of

either the gross or net revenues of the System, as more fully set forth in the Local Act;

(ii) That the schedule of rates or charges for the services of

the System shall be sufficient to provide funds which, along with other revenues of the

System, will pay all Operating Expenses and leave a balance each year equal to at least

one hundred fifteen percent (115%) of the maximum amount required in any year for

debt service on the Local Bonds and all other obligations secured by a lien on or payable
from the revenues of the System prior to or on a parity with the Local Bonds or, if the

Reserve Account is funded (whether by Local Bond proceeds, monthly deposits or

otherwise) at an amount equal to the Reserve Requirement and any reserve account for

any such prior or parity obligations is funded at least at the requirement therefor, equal to

at least one hundred ten percent (110%) of the maximum amount required in any year for

debt service on the Local Bonds and any such prior or parity obligations;

(iii) That the Governmental Agency shall complete the

Project
and operate and maintain the System in good condition;

(iv) That, except as otherwise required by State law or with

the written consent of the Authority, the System may not be sold, mortgaged, leased or

otherwise disposed of, except as a whole, or substantially as a whole, and only if the net

proceeds to be realized shall be sufficient to pay fully all the Local Bonds outstanding,
with further restrictions on the disposition of portions of the System as are normally
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contained in such covenants; provided that, any sale or disposition of the properties of the

System in excess of $100,000 shall require the written consent of the Authority;

(v) That the Governmental Agency shall not issue any

other obligations payable from the revenues of the System which rank prior to, or

equally, as to lien and security with the Local Bonds, except parity bonds which shall

only be issued if net revenues of the System prior to issuance of such parity bonds, plus
reasonably projected revenues from rate increases and the improvements to be financed

by such parity bonds, shall not be less than one hundred fifteen percent (115%) of the

maximum debt service in any succeeding year on all Local Bonds and parity bonds

theretofore and then being issued and on any obligations secured by a lien on or payable
from the revenues of the System prior to the Local Bonds and with the prior written

consent of the Authority; provided that, the Authority shall have received a bond counsel

parity opinion and an accountant certificate stating that the coverage and parity
requirements have been met and the parity bonds must have a reserve account

requirement of at least 1 year’s debt service, to be funded at closing or over 10 years;

(vi) That the Governmental Agency will carry such

insurance as is customarily carried with respect to works and properties similar to the

System, including those specified by Section 2.8 hereof;

(vii) That the Governmental Agency will not render any

free services of the System;

(viii) That the Authority may, by proper legal action, compel
the performance of the duties of the Governmental Agency under the Local Act,

including the making and collection of sufficient rates or charges for services rendered by
the System, and shall also have, in the event of a default in payment of principal of or

interest on the Local Bonds, the right to obtain the appointment of a receiver to

administer the System or construction of the Project, or both, as provided by law;

(ix) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, all delinquent rates and charges, if not paid
when due, shall become a lien on the premises served by the System;

(x) That, to the extent legally allowable, the Governmental

Agency will not grant any franchise to provide any services which would compete with

the System;

(xi) That the Governmental Agency shall annually cause

the records of the System to be audited by an independent certified public accountant or
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independent public accountant and shall submit the report of said audit to the Authority,
which report shall include a statement that notes whether the results of tests disclosed

instances of noncompliance that are required to be reported under government auditing
standards and, if they are, describes the instances of noncompliance and the audited

financial statements shall include a statement that notes whether the Governmental

Agency’s revenues are adequate to meet its Operating Expenses and debt service and

reserve requirements;

(xii) That the Governmental Agency shall annually, at least

30 days prior to each new fiscal year, adopt a detailed, balanced budget of the estimated

revenues and expenditures for operation and maintenance of the System during the

succeeding fiscal year and shall submit a copy of such budget to the Authority within 30

days of adoption thereof;

(xiii) That, to the extent authorized by the laws of the State

and the rules and regulations of the PSC, prospective users of the System shall be

required to connect thereto;

(xiv) That the proceeds of the Local Bonds, except for

accrued interest and capitalized interest, if any, must (a) be deposited in a construction

fund, which, except as otherwise agreed to in writing by the Authority, shall be held

separate and apart from all other funds of the Governmental Agency and on which the

owners of the Local Bonds shall have a lien until such proceeds are applied to the

construction of the Project (including the repayment of any incidental interim financing)
and/or (b) be used to pay (or redeem) bond anticipation notes or other interim financing
of such Governmental Agency, the proceeds of which were used to finance the

construction of the Project; provided that, with the prior written consent of the Authority,
the proceeds of the Local Bonds may be used to fund all or a portion of the Reserve

Account, on which the owner of the Local Bonds shall have a lien as provided herein;

(xv) That, as long as the Authority is the owner of any of

the Local Bonds, the Governmental Agency may advance refund its Local Bonds during
the first 15 years at a premium of 1% over the premium, if any, to be paid by the

Authority by depositing sufficient funds (principal, interest and premium, if any,) at the

Commission (as hereinafter defined) to redeem such Local Bonds on the first available

call date; provided that, after the first 15 years, the Governmental Agency may prepay its

Local Bonds at par, plus interest payable to the next available call date, at any time.

(xvi) That, to the full extent permitted by applicable law and

the rules and regulations of the PSC, the Governmental Agency shall tenninate the

services of any water facility owned by it to any customer of the System who is
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delinquent in payment of charges for services provided by the System and will not restore

the services of the water facility until all delinquent charges for the services of the

System have been fully paid or, if the water facility is not owned by the Governmental

Agency, then the Governmental Agency shall enter into a termination agreement with the

water provider;

(xvii) That the Governmental Agency shall take any and all

action, or shall refrain from taking any action regarding the use of the proceeds of the

Local Bonds, as shall be deemed necessary by the Authority to maintain the exclusion

from gross income for federal income tax purposes of interest on the Authority’s water

development revenue bonds;

(xviii) That the Governmental Agency shall annually provide
the Authority with bank statements and all investment information for the funds and

accounts related to the proceeds of the Local Bonds;

(xix) That the Governmental Agency shall annually provide
the Authority with financial information and such other information as is necessary for

the Authority to meet its ongoing disclosure requirements;

(xx) That the Governmental Agency shall have obtained the

certificate of the Consulting Engineers in the form attached hereto as Exhibit A, to the

effect that the Project has been or will be constructed in accordance with the approved
plans, specifications and design as submitted to the Authority, the Project is adequate for

the purposes for which it was designed, the funding plan as submitted to the Authority is

sufficient to pay the costs of acquisition and construction of the Project and all permits
required by federal and State laws for construction of the Project have been obtained;

(xxi) That the West Virginia Municipal Bond Commission

(the “Commission”) shall serve as paying agent for the Local’ Bonds;

(xxii) That the Governmental Agency shall on the first day of

each month (if the first day is not a business day, then the first business day of each

month) deposit with the Commission the required interest, principal and reserve account

payment. The Governmental Agency shall complete the Monthly Payment Form,

attached hereto as Exhibit D and incorporated herein by reference, and submit a copy of

said form along with a copy of the check or electronic transfer to the Authority by the 5th

day of such calendar month;

(xxiii) That the Governmental Agency shall obtain the written

approval of the Authority before expending any proceeds of the Local Bonds available
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due to bid/construction/project underruns, including the “contingency” as set forth in the

final Schedule A attached to the certificate of the Consulting Engineers;

(xxiv) That the Governmental Agency shall list the funding
provided by the Authority in any press release, publication, program bulletin, sign or

other public communication that references the Project, including but not limited to any

program document distributed in conjunction with any groundbreaking or dedication of

the Project; and

(xxv) That, unless it qualifies for an exception, the

Governmental Agency shall comply with all the requirements of Chapter 21, Article 1 C

of the Code of West Virginia, 1931, as amended (the “West Virginia Jobs Act”) and shall

require its contractors and subcontractors to comply with the West Virginia Jobs Act.

The Governmental Agency shall provide the Authority with a certificate stating that (I)
the Governmental Agency will comply with all the requirements of the West Virginia
Jobs Act; (II) the Governmental Agency has included the provisions of the West Virginia
Jobs Act in each contract and subcontract for the Project; (III) the Governmental Agency
has received or will receive, prior to entering into contracts or subcontracts, from each

contractor or subcontractor a certificate demonstrating compliance with Section 4 of the

West Virginia Jobs Act or waiver certificates from the West Virginia Division of Labor

(“DOL”); and (IV) the Governmental Agency will file with the DOL and the Authority
copies of the waiver certificates and certified payrolls or comparable documents that

include the number of employees, the county and state wherein the employees reside and

their occupation, following the procedures established by the DOL.

The Governmental Agency hereby represents and warrants that the Local

Act has been or shall be duly adopted or enacted in compliance with all necessary

corporate and other action and in accordance with applicable provisions of law. All legal
matters incident to the authorization, issuance, validity, sale and delivery of the Local

Bonds shall be approved without qualification by recognized bond counsel acceptable to

the Authority in substantially the form of legal opinion attached hereto as Exhibit B.

4.2 The Loan shall be secured by the pledge and assignment by the

Governmental Agency, as effected by the Local Act, of the fees, charges and other

revenues of the Governmental Agency from the System as further set forth by and subject
only to such reservations and exceptions as are described in Schedules X and Y hereto or

are otherwise expressly permitted in writing by the Authority.

4.3 The principal payments of the Loan shall be made by the

Commission annually on the days and in the years provided in Schedule X hereto. The
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interest payments on the Loan shall be made by the Commission semiannually as

provided in said Schedule X.

4.4 The Loan shall bear interest from the date of the delivery to the

Authority of the Local Bonds until the date of payment thereof, at the rate or rates per

annum set forth on Schedule X hereto. In no event shall the interest rate on or the net

interest cost of the Local Bonds exceed any statutory limitation with regard thereto.

4.5 The Local Bonds shall be delivered to the Authority in fully

registered form, transferable and exchangeable as provided in the Local Act at the

expense of the Governmental Agency. Anything to the contrary herein notwithstanding,
the Local Bonds may be issued in one or more series, as reflected by Schedule X hereto.

4.6 The Governmental Agency agrees to pay from time to time, as

required by the Authority, the Governmental Agency’s allocable share of the reasonable

administrative expenses of the Authority relating to the Program. Such administrative

expenses shall be as determined by the Authority and shall include, without limitation,

Program expenses, legal fees paid by the Authority and fees paid to the trustee and

paying agents for the water development revenue bonds. The Authority shall provide
both the Governmental Agency and the trustee for the water development revenue bonds

with a schedule of such fees and charges, and the Governmental Agency shall pay such

fees and charges on the dates indicated directly to the trustee. The Governmental Agency
hereby specifically authorizes the Authority to exercise the powers granted it by Section

9.06 of the General Resolution.

4.7 Unless otherwise agreed by the Authority, the Governmental Agency

agrees to expend the net proceeds of the Local Bonds for the Project within 3 years of the

issuance of the Authority’s bonds.

4.8 As long as the Authority is the owner of any of the Local Bonds

outstanding, the Governmental Agency may redeem its Local Bonds in accordance with

the conditions set forth in Section 4.1 (b)(xv). The Authority hereby agrees that it will

not refund the water development revenue bonds which provided the funds for the Local

Bonds without the prior written consent of each of the affected Governmental Agencies.

{C1775590.I }

16



ARTICLE V

Certain Covenants of the Governmental Agency;
Imposition and Collection of User Charges;

Payments To Be Made by
Governmental Agency to the Authority

5.1 The Governmental Agency hereby irrevocably covenants and agrees

to comply with all of the terms, conditions and requirements of this Loan Agreement and

the Local Act. The Governmental Agency hereby further irrevocably covenants and

agrees that, as one of the conditions of the Authority to make the Loan, it has fixed and

collected, or will fix and collect, the rates, fees and other charges for the use of the

System and will take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and in compliance with the provisions of

Subsections 4.1(a) and 4.1 (b)(ii) hereof.

5.2 In the event, for any reason, the schedule of rates, fees and charges
initially established for the System in connection with the Local Bonds shall prove to be

insufficient to produce the required sums set forth in the Local Act and this Loan

Agreement, the Governmental Agency hereby covenants and agrees that it will, to the

extent or in the manner authorized by law, immediately adjust and increase such schedule

of rates, fees and charges (or where applicable, immediately file with the PSC for a rate

increase) and take all such actions necessary to provide funds sufficient to produce the

required sums set forth in the Local Act and this Loan Agreement.

5.3 In the event the Governmental Agency defaults in any payment to

the Authority pursuant to this Loan Agreement, the amount of such default shall bear

interest at the interest rate of the installment of the Loan next due, plus 2%, from the date

of the default until the date of the payment thereof. The defaulted interest shall be paid
from the first deposits made by the Governmental Agency to the Commission.

5.4 The Governmental Agency hereby irrevocably covenants and agrees
with the Authority that, in the event of any default hereunder by the Governmental

Agency, the Authority may exercise any or all of the rights and powers granted under

Section 7 of the Act, including, without limitation, the right to impose, enforce and

collect charges of the System.
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ARTICLE VI

Other Agreements of the

Governmental Agency

6.1 The Governmental Agency hereby acknowledges to the Authority its

understanding of the provisions of the Act, vesting in the Authority certain powers, rights
and privileges with respect to water development projects in the event of default by the

Governmental Agency in the terms and covenants of this Loan Agreement, and the

Governmental Agency hereby covenants and agrees that, if the Authority should hereafter

have recourse to said rights and powers, the Governmental Agency shall take no action of

any nature whatsoever calculated to inhibit, nullify, void, delay or render nugatory such

actions of the Authority in the due and prompt implementation of this Loan Agreement.

6.2 At the option of the Authority, the Governmental Agency shall issue

and sell to the Authority additional, subordinate bonds to evidence the Governmental

Agency’s obligation to repay to the Authority any grant received by the Governmental

Agency from the Authority in excess of the amount to which the Governmental Agency
is entitled pursuant to applicable policies or rules and regulations of the Authority. Also

at the option of the Authority, the Governmental Agency may issue and sell to the

Authority additional, subordinate bonds for such purposes as may be acceptable to the

Authority.

6.3 The Governmental Agency hereby warrants and represents that all

information provided to the Authority in this Loan Agreement, in the Application or in

any other application or documentation with respect to financing the Project was at the

time, and now is, true, correct and complete, and such information does not omit any

material fact necessary to make the statements therein, in light of the circumstances under

which they were made, not misleading. Prior to the Authority’s making the Loan and

receiving the Local Bonds, the Authority shall have the right to cancel all or any of its

obligations under this Loan Agreement if (a) any representation made to the Authority by
the Governmental Agency in connection with the Loan shall be incorrect or incomplete in

any material respect or (b) the Governmental Agency has violated any commitment made

by it in its Application or in any supporting documentation or has violated any of the

terms of the Act or this Loan Agreement.

6.4 The Governmental Agency hereby agrees to repay on or prior to the

Date of Loan Closing any moneys due and owing by it to the Authority for the planning
or design of the Project, and such repayment shall be a condition precedent to the

Authority’s making the Loan.
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6.5 The Governmental Agency hereby covenants that it will take all

actions necessary or desirable to preserve the exclusion from gross income for federal

income tax purposes of interest on the Authority’s water development revenue bonds.

6.6 The Governmental Agency hereby agrees to give the Authority prior
written notice of the issuance by it of any other obligations to be used for the System,
payable from the revenues of the System or from any grants for the Project or otherwise

related to the Project or the System.

6.7 The Governmental Agency hereby agrees to file with the Authority
upon completion of acquisition and construction of the Project a schedule in substantially
the form of Amended Schedule A to the Application, setting forth the actual costs of the

Project and sources of funds therefor.

ARTICLE VII

Miscellaneous

7.1 Additional definitions, additional terms and provisions of the Loan

and additional covenants and agreements of the Governmental Agency, if any, may be set

forth in Schedule Z attached hereto and incorporated herein by reference, with the same

effect as if contained in the text of this Loan Agreement.

7.2 Schedules X and Y shall be attached to this Loan Agreement by the

Authority as soon as practicable after the Date of Loan Closing is established and shall be

approved by an official action of the Governmental Agency supplementing the Local Act,

a certified copy of which official action shall be submitted to the Authority.

7.3 If any provision of this Loan Agreement shall for any reason be held

to be invalid or unenforceable, the invalidity or unenforceability of such provision shall

not affect any of the remaining provisions of this Loan Agreement, and this Loan

Agreement shall be construed and enforced as if such invalid or unenforceable provision
had not been contained herein.

7.4 This Loan Agreement may be executed in one or more counterparts,

any of which shall be regarded for all purposes as an original and all of which constitute

but one and the same instrument. Each party agrees that it will execute any and all

documents or other instruments and take such other actions as may be necessary to give
effect to the terms of this Loan Agreement.
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7.5 No waiver by either party of any term or condition of this Loan

Agreement shall be deemed or construed as a waiver of any other terms or conditions, nor

shall a waiver of any breach be deemed to constitute a waiver of any subsequent breach,

whether of the same or of a different section, subsection, paragraph, clause, phrase or

other provision of this Loan Agreement.

7.6 This Loan Agreement supersedes all prior negotiations,
representations and agreements between the parties hereto relating to the Loan and

constitutes the entire agreement between the parties hereto in respect thereof.

7.7 By execution and delivery of this Loan Agreement, notwithstanding
the date hereof, the Governmental Agency specifically recognizes that it is hereby
agreeing to sell its Local Bonds to the Authority and that such obligation may be

specifically enforced or subject to a similar equitable remedy by the Authority.

7:8 This Loan Agreement shall terminate upon the earlier of:

(i) the end of ninety (90) days after the date of execution hereof

by the Authority or such later date as is agreed to in writing by the Authority if the

Governmental Agency has failed to deliver the Local Bonds to the Authority;

(ii) termination by the Authority pursuant to Section 6.3 hereof;

or

(iii) payment in full of the principal of and interest on the Loan

and of any fees and charges owed by the Governmental Agency to the Authority.
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IN WITNESS WHEREOF, the parties hereto have caused this Loan

Agreement to be executed by their respective duly authorized officers as of the date

executed below by the Authority.

PLEASANTS COUNTY

DEVELOPMENT AUTHORITY

(SEALs ~
Its: Acting President

Attest: Date: August 19, 2010

~Secret~~’
WEST VIRGINIAjYATBP~

DEVELOPM~~9~~

By:
Its: Executive irector

Date: August 19, 2010

(SEAL)

Attest:
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EXHIBIT A

FORM OF CERTIFICATE OF CONSULTING ENGINEERS

(Issuer)

(Name of Bonds)

I,
__________________________, Registered Professional Engineer, West

Virginia License No.
______________,

of
________________________, Consulting

Engineers, ,hereby certify as follows:

1. My firm is engineer for the acquisition and construction of

__________________________

to the
___________________________

system (th~.”Project”)~ of
_________________________

(the “Issuer”), to be constructed

primarily.in...’ County, West Virginia, which acquisition and construction are

being pernianentlyfinanced in patt. by the above-captioned bonds (the “Bonds”) of the

Issuer. Capitalized wor4s not defined herein shall have the same meanings set forth in

the bond
________________

adopted or enacted by the Issuer on ______________,and

the Loan Agreement by and between the Issuer and the West Virginia Water

Development Authority (the “Authority”), dated
_______________

2. The Bonds are being issued for the purposes of (i)

______________________________________________

and (ii) paying certain issuance and

other costs in connection therewith.

3. To the best of my knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by my firm and approved by
DEPIBPHJPSCII and any change orders approved by the Issuer and all necessary

governmental bodies; (ii) the Project, as designed, is adequate for its intended purpose

and has a useful life of at least
_____

years if properly operated and maintained,

excepting anticipated replacements due to normal wear and tear; (iii) the Issuer has

received bids for the acquisition and construction of the Project which are in an amount

and otherwise compatible with the plan of financing set forth in the Schedule A attached
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hereto as Exhibit A and my firm’ has ascertained that all successful bidders have made

required provisions for all insurance and payment and performance bonds and that such

insurance policies or binders and such bonds have been verified for accuracy; (iv) the

successful bidders received any and all addenda to the original bid documents; (v) the bid

documents relating to the Project reflect the Project as approved by the {DEPIBPWPSC~I
and the bid forms provided to the bidders contain all critical operational components of

the Project; (vi) the successful bids include prices for every item on such bid forms; (vii)
the uniform bid procedures were followed; (viii) the Issuer has obtained all permits
required by the laws of the State of West Virginia and the United States necessary for the

acquisition and construction of the Project and operation of the System; (ix) as of the

effective date thereof,2 the rates and charges for the System as adopted by the Issuer will

be sufficient to comply with the provisions of the Loan Agreement; (x) the net proceeds
of the Bonds, together with all other moneys on deposit or to be simultaneously deposited
and irrevocably pledged thereto and the proceeds of grants, if any, irrevocably committed

therefor, are sufficient to pay the costs of acquisition and construction of the Project set

forth in the Schedule A attached hereto; and (xi) attached hereto as Exhibit A is the final

amended “Schedule A - Final Total Cost of Project, Sources of Funds and Costs of

Financing” for the Project.

WITNESS my signature and seal on this
____

day of
_____________

SEALI

By:
West Virginia License No.

________

11f another responsible party, such as the Issuer’s attorney, reviews the insurance and

payment bonds, then insert the following: and in reliance upon the opinion of

Esq.] and delete “my firm has ascertained that.”

21f the Rule 42 Exhibit and/or rate structure was prepared by an accountant, then insert

the following: “In reliance upon the certificate of
___________________

of even date

herewith,” at the beginning of (ix).
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EXHIBIT B

OPINION OF BOND COUNSEL FOR GOVERNMENTAL AGENCY

To Be Dated as of Date of Loan Closing]

West Virginia Water Development Authority
180 Association Drive

Charleston, West Virginia 25311

Ladies and Gentlemen:

We are bond counsel to
_________________________________

(the
“Governmental Agency”), a

_____________________________________

We have examined a certified copy of proceedings and other papers relating
to the authorization of (i) a loan agreement dated

________, ____, including all schedules

and exhibits attached thereto (the “Loan Agreement”), between the Governmental

Agency and the West Virginia Water Development Authority (the “Authority”) and (ii)
the issue of a series of revenue bonds of the Governmental Agency, dated

______ ____

(the “Local Bonds”), to be purchased by the Authority in accordance with the provisions
of the Loan Agreement. The Local Bonds are issued in the principal amount of $_____

in the form of one bond, registered as to principal and interest to the Authority, with

interest payable semiannually on April 1 and October 1 of each year, commencing
_______1,

____,
at the rate of _% per annum, and with principal payable annually on

October 1 of each year, commencing
_________

1,
____,

all as set forth in the “Schedule

Y” attached to the Loan Agreement and incorporated in and made a part of the Local

Bonds.

The Local Bonds are issued for the purposes of (i) ________________,and

(ii) paying certain issuance and other costs in connection therewith.

We have also examined the applicable provisions of

____________________________

of the Code of West Virginia, 1931, as amended (the
“Local Statute”), and the bond ____________duly adopted or enacted by the

Governmental Agency on
________,

as supplemented by the supplemental resolution

duly adopted by the Governmental Agency on _______________(collectively, the “Local

Act”), pursuant to and under which Local Statute and Local Act the Local Bonds are

authorized and issued, and the Loan Agreement has been undertaken. The Local Bonds
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are subject to redemption prior to maturity to the extent, at the time, under the conditions

and subject to the limitations set forth in the Local Act and the Loan Agreement.

Based upon the foregoing and upon our examination of such other

documents as we have deemed necessary, we are of the opinion as follows:

1. The Loan Agreement has been duly authorized by and executed oii

behalf of the Governmental Agency and is a valid and binding special obligation of the

Governmental Agency, enforceable in accordance with the terms thereof.

2. The Loan Agreement inures to the benefit of the Authority and

cannot be amended so as to affect adversely the rights of the Authority or diminish the

obligations of the Governmental Agency without the consent of the Authority.

3. The Governmental Agency is a duly organized and validly
existing ,

with full power and authority to

acquire and construct the Project, to operate and maintain the System, to adopt or enact

the Local Act and to issue and sell the Local Bonds, all under the Local Statute and other

applicable provisions of law.

4. The Local Act and all other necessary orders and resolutions have

been legally and effectively adopted or enacted by the Governmental Agency and

constitute valid and binding obligations of the Governmental Agency, enforceable against
the Governmental Agency in accordance with their terms. The Local Act contains

provisions and covenants substantially in the form of those set forth in Section 4.1 of the

Loan Agreement.

5. The Local Bonds have been duly authorized, issued, executed and

delivered by the Governmental Agency to the Authority and are valid, legally enforceable

and binding special obligations of the Governmental Agency, payable from the net or

gross revenues of the System set forth in the Local Act and secured by a first lien on and

pledge of the net or gross revenues of the System, all in accordance with the terms of the

Local Bonds and the Local Act.

6. Under the Local Statute, the Local Bonds and the interest thereon are

exempt

No opinion is given herein as to the effect upon enforceability of the Local

Bonds of bankruptcy, insolvency, reorganization, moratorium and other laws affecting
creditors’ rights or in the exercise of judicial discretion in appropriate cases.
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We have examined the executed and authenticated Local Bond numbered

R-1, and in our opinion the form of said bond and its execution and authentication are

regular and proper.

Very truly yours,
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EXHIBIT C

MONTHLY FINANCIAL REPORT

Name of Governmental Agency
Name of Bond Issue(s)

Type of Project __________________________Water Wastewater

Fiscal Year ___________________________Report Month__________________________

Budget
Year To

Total Budget Date Minus

Current Year Year Total Year

Item Month To Date To Date To Date

1. Gross Revenues

2. Operating Expenses

3. Bond Payments:

Type of Issue
___________ ___________ ____________

___________

Clean Water SRF
___________

___________
___________

___________

Drinking Water TRF
__________

__________
__________

__________

Infrastructure Fund
___________

___________
___________ ___________

Water Development

Authority
Rural Utilities Service

Economic Development
Administration

Other (Identify)

4. Renewal and

Replacement
Fund Deposits

Name of Person Completing Form

Address

Telephone
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INSTRUCTIONS FOR COMPLETING MONTHLY FINANCIAL REPORT

Item 1 You will need a copy of the current fiscal year budget adopted by the

Governmental Agency to complete Items 1 and 2. In Item 1, provide the

amount of actual Gross Revenues for the current month and the total

amount year-to-date in the respective columns. Divide the budgeted annual

Gross Revenues by 12. For example, if Gross Revenues of $1,200 are

anticipated to be received for the year, each month the base would be

increased by $100 ($1,200/12). This is the incremental amount for the

Budget Year-to-Date column.

Item 2 Provide the amount of actual Operating Expenses for the current month and the

total amount year-to-date in the respective columns. Any administrative

fee should be included in the Operating Expenses. Divide the budgeted
annual Operating Expenses by 12. For example, if Operating Expenses of

$900 are anticipated to be incurred for the year, each month the base would

be increased by $75 ($900/12). This is the incremental amount for the

Budget Year-to-Date column.

Item 3 Provide the Bond Payments (principal, interest and reserve account) for all the

outstanding bonds of the Governmental Agency according to the source of

funding. For example, Clean Water State Revolving Fund loan from

Department of Environmental Protection, Drinking Water Treatment

Revolving Fund loan from Bureau for Public Health, Infrastructure Fund

loan from Infrastructure and Jobs Development Council, or a loan from the

Water Development Authority, etc.

Item 4 Provide the amount deposited into the Renewal and Replacement Fund each

month. This amount is equal to 2.5% of Gross Revenues minus the total

reserve account payments included in Item 3. If Gross Revenues are

$1,200, then $30 (2.5% of $1,200), LESS the amount of all reserve account

payments in Item 3 should be deposited into the Renewal and Replacement
Fund. The money in the Renewal and Replacement Fund should be kept

separate and apart from all other funds of the Governmental Agency.

The Governmental Agency must complete the Monthly Financial Report and

forward it to the Water Development Authority by the 10th day of each month,

commencing on the date contracts are executed for the acquisition or construction

of the Project and for two years following the completion of acquisition or

construction of the Project.
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EXHIBIT D

MONTHLY PAYMENT FORM

West Virginia Water Development Authority
180 Association Drive

Charleston, WV 25311

Re: Name of bond issue]

Ladies and Gentlemen:

The following deposits were made to the West Virginia Municipal Bond

Commission on behalf of Name of Governmental Agency] on Date].

Sinking Fund:

Interest $____

Principal $____

Total: $____

Reserve Account: $____

Witness my signature this day of__________________

Name of Governmental Agency]

By:
Authorized Officer

Enclosure: copy of check(s)
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SCHEDULE X

DESCRIPTION OF LOCAL BONDS

Principal Amount of Local Bonds $900,000
Purchase Price of Local Bonds $900,000

Interest on the Local Bonds is payable on April 1 and October 1 in each

year, beginning with the first semiannual interest payment date after delivery of the Local

Bonds to the Authority, until the Local Bonds are paid in full, at the rate of 4% per

annum. Principal of the Local Bonds is payable on October 1 in each year as set forth on

the Schedule Y attached hereto and incorporated herein by reference.

The Governmental Agency shall authorize the Commission to

~electronically debit its monthly payments. The Commission will make semi-annual

payments to the Authority at such address as is given to the Commission in writing by the

Authority.

The Local Bonds are fully registered in the name of the Authority as to

interest, if any, and principal and the Local Bonds shall grant the Authority a first lien on

the gross or net revenues of the Governmental Agency’s system as provided in the Local

Act. The Local Bonds shall also be secured by the Credit Line Deed of Trust of the

Governmental Agency granting a first lien on the Facilities (as defined in the Local Act).

The Governmental Agency may prepay the Local Bonds in full at any time

at the price of par but only with the Authority’s written consent. The Governmental

Agency shall request approval from the Authority in writing of any proposed debt which

will be issued by the Governmental Agency on a parity with the Local Bonds which

request must be filed at least 60 days prior to the intended date of issuance.

As of the date of the Loan Agreement, the Local Bonds are on a parity as to

liens, pledge and source of and security for payment with the following obligations of the

Governmental Agency:

(i) Pleasants County Development Authority Waterworks Lease Revenue

Bonds, Series 2010 A (West Virginia Infrastructure Fund) issued on June

11, 2010, in the aggregate principal amount of $3,000,000; and

(ii) Pleasants County Development Authority Waterworks Lease Revenue

Bonds, Series 2010 B (West Virginia Water Development Authority) issued

on June 11, 2010, in the aggregate principal amount of $100,000

Number of New Customers To Be Served: 22

Location: The Guard Hill area in Pleasants County.
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SCHEDULE Y

DEBT SERVICE SCHEDULE

Pleasants County Development Authority

WDA

4% Interest Rate

15 years

IDate

8/19/10

8/19/10

Period

Ending Princip& Coupon Interest Debt Service

Annual Debt!
Service!

8/19/10~ I

.1L1~1QL_.....__
4/1/__
10/1/11

~oo.oo

18,000.OD

18,000.0~

~oo.oo

18,000MO

18,000.OC

~oo.ooi

36,000.00 1
4/1/12 18,000 00 18 ~90

10/1/12 18,000.OP 18,000.00 36,000.001
I 4/1/13 18,000.00 18,000.OC

~,99~9Q~Q,0

4L1__. 17,101.0E~

62,947.00 80,947.00!

17,101.OE

lPL1L~4 ~7~5t ~4 00% L.J7 1P1 ~ 84606
,

~ •~,••~4~6 161 16 ~6.i6

ioiiiisl 48,6151 4.000% 16,166.161 64,781.16
~

~93.86~ 15,193.86

1OL1~ 50,559 4.000% 15,193.86! 65,752.8€

4/1/171 182.68L 14,182.68

~ ~ ~ 8

...4u1L1~81 1 13194I 13 l~4

10/1/18 54,685 4.000% 13,131.04 67,816.04

4/1/19j 12,037.34 12,037.34

10/1/19j 56,872~ 4.000%~ 12,037.34L~,909.34
4/1/20! 10,899.90L~.10,899.9c’

!P~Z~124

..........

80,947.32!
—r-----—-
~

80,946.72!

~

~
-,

80947.081
!

~
~

—. ~

10/1/20! 59,1471 4.000%L 10,899.901 70,046.90 80,946.80!÷..—.— .——~— ~ -....

4/1/214 ~ 9,716 96

10/1/~j_ 61,5131 4.000%! 9,716.96 71,229.96, 80,946.921

4/1/22! 8,486.70~

~

10/1/22 63,974~
4/1/23! 7,207.22 7,207.22j,,,,~ I

10/1/23L 66,532 4.000% 7,207.22 73,739.22k 80,946.44t
.4L1L24 L. 5,876 58

~.

10/1/24 69,194 4.000%

~ 4~/25
, ~70!4,492.79J~
~8~,
4/1/26! I 3,053.48! 3,053.48

10/1/26! 74840k 4000%! 3053 48! 77 893 48 80946 96t

~L~/,P j~55~3 1556 68 I

10/1/27! 77,8341 4.000%! 1,556.68! 79,390.68 80,947.361

T’’”

900,0O0~ I 390,404.72! 1,290,404.72! 1,290,404.721
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SCHEDULE Z

SPECIAL CONDITIONS

A. That the lease payments to be made by the County Commission of

Pleasants County (the “County Commission”) to the Governmental Agency under the

certain Agreements and Leases of the Facilities (the “Lease”) dated June 11, 2010, by and

between the County Commission and the Governmental Agency will be sufficient to pay

100% of the maximum amount required in any year for debt service and all reserve

account payments, if any, on the Local Bonds so long as the Lease is in effect.

B. If the Lease is no longer in effect than the Governmental Agency
shall be required to comply with the covenant set forth in 4.1 (b)(ii) of this Agreement.

C. So long as the Lease is in effect the Governmental Agency may

issue additional parity bonds upon obtaining the consent of the Authority. If the Lease is

no longer in effect, the Governmental Agency shall be required to comply with the

covenant set forth in 4.1 (b)(v) of this Agreement prior to issuing additional parity bonds.

D. As long as the 0 & M Agreement is in effect, the Governmental

Agency shall not be required to make the renewal and replacement payments set forth in

Section 4.1 (a)(iii) of this Agreement and Union Williams PSD is funding its Depreciation
Account.

E. If the 0 & M Agreement is no longer in effect than the

Governmental Agency shall be required to make the payments required in Section

4.1(a)(iii) of this Agreement.

{C 1775590. 1)
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‘ PLEASANTS COUNTY DEVELOPMENT AUTHORITY

ORDINANCE AUTHORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN PUBLIC WATERWORKS

FACILITIES OF HE PLEASANTS COUNTY

DEVELOPMENT AUTHORITY AND THE FINANCING OF

HE COST THEREOF. NOT OTHERWISE PROVIDED.

THROUGH THE ISSUANCE BY THE AUTHORITY OF NOT

MORE THAN $3.500.000 IN AGGREGATE PRINCIPAL

AMOUNT OF WATERWORKS LEASE REVENUE BONDS,

SERIES 2010 A (WEST VIRGINIA INFRASTRUCTURE

FUND) AND NOT MORE THAN $1,500,000 IN

AGGREGATE PRINCIPAL AMOUNT OF WATERWORKS

LEASE REVENUE BONDS. SERIES 2010 B AND SERIES

2010 C (WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY): PROVIDING FOR THE RIGHTS AND

REMEDIES OF AND SECURITY FOR THE REGISTERED

OWNERS OF SUCH BONDS: AUTHORIZING EXECUTION

AND DELIVERY OF ALL DOCUMENTS RELATING TO

THE ISSUANCE OF SUCH BONDS; APPROVING.

RATIFYING AND CONFIRMING LOAN AGREEMENTS

RELATING TO SUCH BONDS: AUTHORIZING THE SALE

AND PROVIDING FORTHE TERMS AND PROVISIONS OF

SUCH BONDS AND ADOPTING OTHER PROVISIONS

RELATING THERETO.

NOW. THEREFORE. BE IT ORDAINED AND ENACTED BY THE

BOARD OF THE PLEASANTS COUNTY DEVELOPMENT AUTHORITY:

ARTICLE I

STATUTORY AUTHORITY, FINDINGS AND DEFINITIONS

Section 1.01. Authority for this Ordinance This Ordinance (together with any

ordinance, order or resolution supplemental hereto or amendatory hereof, the “Bond

Legislation”) is enacted pursuant to the provisions of Chapter 7, Article 12, Chapter 8,
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Article 16. Chapter 3 1. Article I 5A and Chapter 22C. Article I of the Code of West Virginia.
193 I. as amended (collectively, the “Act”). and other applicable provisions ot law.

Section I .02. Findings It is hereby found, determined and declared that:

A. The Pleasants County Development Authority (the “Issuer”) is a public

agency with perpetual existence and a county development authority within the meaning of

the Act of the State ot West Virginia in Pleasants County of said State.

B. The Issuer has, at the request of the County Commission agreed to

acquire. construct and equip certain waterworks facilities to he located in Pleasants County

(collectively, the “Project” and together with all further additions, improvements and

additional facilities of every kind and nature, now or hereafter acquired or constructed, herein

called the “Facilities), in accordance with the plans and specifications prepared by the

Consulting Engineers, which plans and specifications have heretot~re been filed with the

Secretary of the Issuer. The Facilities shall be leased to The County Commission of

Pleasants County (the “County Commission”) pursuant to Agreement and Leases to be dated

the date of each closing.

C. The Issuer and the County Commission have determined that a portion
of the Facilities should be operated, maintained, repaired and replaced by Pleasants County
Public Service District (the “PCPSD”). pursuant to the terms of an agreement by and among

the Issuer, the County Commission and the PCPSD (the “Phase 1 0 & M Agreement”) (the

portion of the Project that will ultimately be operated by PCPSD shall be referred to herein as

the “Phase I Project”).

D. The Issuer and the County Commission have determined that a portion
of the Facilities should be operated, maintained, repaired and replaced by Union-Williams

Public Service District (the “UWPSD”), pursuant to the terms of an agreement by and among

the Issuer, the County Commission and the UWPSD (the “Phase 110 & M Agreement”) (the

portion of the Project that will ultimately be operated by UWPSD shall be referred to herein

as the “Phase II Project”) (the PCPSD and the UWPSD shall be collectively referred to as the

“PSDs”).

E. The County Commission and the PSDs have provided the Issuer with

plans and specifications for the acquisition, construction and equipping of the Facilities,

which plans and specifications have been prepared by the Consulting Engineer. The Issuer

and the County Commission have agreed to appoint the PSDs as their agents for the purpose

of acquisition, construction and equipping of the Project.
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F. The Issuer intends to permanently finance the costs of acquisition and

construction of the Project through the issuance of its revenue bonds to the West Virginia
Water Development Authority (the “Authority”), in connection with the West Virginia
Infrastructure Fund administered by the Authority, pursuant to the Act and its revenue bonds

to the West Virginia Water Development Authority, pursuant to the Act.

(I. It is deemed necessary for the Issuer to issue its Waterworks Lease

Revenue Bonds, Series 2010 A (West Virginia Infrastructure Fund) (the “Series 2010 A

Bonds”), in the total aggregate principal amount ot not more than $3.500.000, initially to he

represented by a single bond and its Waterworks Lease Revenue Bonds, Series 2010 B/C

(West Virginia Water Development Authority), in the total aggregate principal amount of not

more than $3,500,000, in one or more series (the “Series 2010 B/C Bonds” and together with

the Series 2010 A Bonds, the “Series 2010 Bonds”), to permanently finance the costs of

acquisition and construction of the Project. Said costs shall be deemed to include the cost of

all property rights, easements and franchises deemed necessary or convenient therefor:

interest, if any, on the Series 2010 Bonds prior to and during acquisition or construction and

for a period not exceeding 6 months after completion of acquisition and construction of the

Project: amounts which may be deposited in the Series 2010 Bonds Reserve Account (as

hereinafter defined); engineering and legal expenses; expenses for estimates of costs and

revenues; expenses for plans, specifications and surveys; other expenses necessary or

incident to determining the feasibility or practicability of the enterprise; administrative

expense; commitment fees: fees and expenses of the Authority, discount, initial fees for the

services of registrars, paying agents. depositories or trustees or other costs in connection with

the sale of the Series 2010 Bonds and such other expenses as may be necessary or incidental

to the financing herein authorized; the acquisition and construction of the Project and the

placing of same in operation; and the performance of the things herein required or permitted,
in connection with any thereof, provided, that reimbursement to the Issuer for any amounts

expended by it for allowable costs prior to the issuance of the Series 2010 Bonds or the

repayment of indebtedness incurred by the Issuer for such purposes shall be deemed Costs of

the Project, as hereinafter defined.

H. The period of usefulness of the Facilities after completion of the Project
is not less than 40 years.

I. It is in the best interests of the Issuer that its Series 2010 A Bonds be

sold to the Authority pursuant to the terms and provisions of a loan agreement by and

between the Issuer and the Authority, on behalf of the West Virginia Infrastructure and Jobs

Development Council (the “Council”), in form satisfactory to the respective parties (the
“Series 2010 A Loan Agreement”), approved hereby if not previously approved by resolution

of the Issuer.
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i. It is in the best interests of the Issuer that its Series 2010 B/C Bonds he

sold to the Authority pursuant to the terms and provisions ot one or more loan agreement by
and between the Issuer and the Authority, in h)rm satistactory to the respective parties (the

“Series 2010 B/C Loan Agreement” and collectively, with the Series 2010 A Loan

Agreement. the “Loan Agreements”). approved hereby if not previously approved by
resolution of the Issuer.

K. There are currently 110 outstanding obligations of the Issuer which will

rank on a parity with the Series 2010 Bonds as to liens, pledge, source of and security for

payment.

L. The Series 2010 Bonds shall he payable solely from the Revenues

received by the Issuer as defined herein and secured by a lien on the Facilities subject to the

terms of the Phase I and Phase 11 0 & M Agreements.

M. The Issuer has complied with all requirements of West Virginia law and

the Loan Agreements relating to authorization of the acquisition. construction and operation
of the Project and the Facilities and issuance of the Series 2010 Bonds, or will have so

complied prior to issuance of any thereof, including, among other things, the approval of the

Project and the financing thereof by the Council and the obtaining of a certificate of public
convenience and necessity from the Public Service Commission of West Virginia (the

“PSC”) by final order, the time for rehearing and appeal of which will either have expired

prior to the issuance of the Series 2010 Bonds.

N. The Project has been reviewed and determined to be technically and

financially feasible by the Council as required under Chapter 31, Article 1 5A of the Code of

West Virginia, 1931, as amended.

Section 1.03. Bond Legislation Constitutes Contract In consideration of the

acceptance of Series 2010 Bonds by those who shall be the Registered Owners of the same

from time to time, this Bond Legislation shall be deemed to be and shall constitute a contract

between the Issuer and such Registered Owners, and the covenants and agreements herein set

forth to be performed by the Issuer shall be for the equal benefit, protection and security of

the Registered Owners of any and all of such Series 2010 Bonds, all which shall be of equal
rank and without preference, priority or distinction between any one Bond of a series and any

other Bonds of the same series, by reason of priority of issuance or otherwise, except as

expressly provided therein and herein.
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Section I .04. Definitions ftc following terms shall have the following

meanings herein unless the context expressly requires otherwise:

“Act” means Chapter 7. Article I 2. Chapter ~. Article 16. Chapter 3 1. Article

15A and Chapter 22C, Article I of the Code of West Virginia. 1931, as amended and in

effect on the date of enactment hereof.

“Authority” means the West Virginia Water Development Authority, which is

expected to he the original purchaser and Registered Owner of the Series 2010 Bonds, or any

other agency, hoard or department of the State that succeeds to the functions of the Authority.

“Authorized Officer” means the President of the Issuer, or any other officer of

the Issuer specifically designated by resolution of the Governing Body.

“Bond Legislation.” “Ordinance,” “Bond Ordinance” or “Local Act” means

this Bond Ordinance and all ordinances, orders and resolutions supplemental hereto or

amendatory hereof.

“Bond Registrar” or ‘Registrar” means the bank or other entity to be designated
as such in the Supplemental Resolution and its successors and assigns.

“Bonds” means, collectively, the Series 2010 Bonds and, where appropriate,

any bonds on a parity therewith subsequently authorized to be issued hereunder or by another

ordinance of the Issuer.

“Closing Date” means the date or dates upon which there is an exchange of the

Series 2010 Bonds for all or a portion of the proceeds of the Series 2010 Bonds from the

Authority.

“Commission” means the West Virginia Municipal Bond Commission or any

other agency of the State of West Virginia that succeeds to the functions of the Commission.

“Code” means the Internal Revenue Code of 1986, as amended, and the

Regulations.

“Consulting Engineers” means Burgess & Niple Inc., Parkersburg, West

Virginia, or any qualified engineer or firm of engineers, licensed by the State, that shall at

any time hereafter be procured by the Issuer as Consulting Engineers for the Facilities or

portion thereof, in accordance with Chapter 5G. Article I of the Code of West Virginia,
1931, as amended.
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“Costs” or “Costs of the Project” means those costs described in Section I .02D

hereof to he a part of the cost of acquisition and construction of the Project.

“Council” means the West Virginia Infrastructure and Jobs Development
Council or any other agency of the State of West Virginia that succeeds to the functions of

the Council.

“County Commission” means ‘The County Commission of Pleasants County.
Pleasants County. West Virginia. a political subdivision of the State of West Virginia.

“Depository Bank” means the hank or banks designated as such in the

Supplemental Resolution, and its successors and assigns, which shall be a member of FDIC.

“FDIC” means the Federal Deposit Insurance Corporation and any successor to

the functions of the FDIC.

“Fiscal Year” means each 12-month period beginning on July 1 and ending on
the succeeding June 30.

“Governing Body” means the Board of the Issuer, as it may now or hereafter be

constituted.

“Government Obligations” means direct obligations of, or obligations the

timely payment of the principal of and interest on which is guaranteed by, the United States

of America.

“Gross Revenues” means the lease payments pursuant to the Lease Agreements
and other operating revenues of the Issuer, as hereinafter defined, determined in accordance

with generally accepted accounting principles.

“Herein,” “hereto” and similar words shall refer to this entire Bond Legislation.

“Independent Certified Public Accountants” means any certified public
accountant or firm of certified public accountants that shall at any time hereafter be retained

by the Issuer to prepare an independent annual or special audit of the accounts of the

Facilities or for any other purpose except keeping the accounts of the Facilities in the normal

operation of its business and affairs.
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~issuer” means the Pleasants County l)evelopment Authority, a public

corporation with perpetual existence and a County Development Authority within the

meaning ot the Act, and, unless the context clearly indicates otherwise, includes the

Governing Body of the Issuer.

~Lease Agreements” shall mean the Agreement and Leases as described in

Section 1.02(B) of this Ordinance.

~Loan Agreements” means the Series 2010 A Loan Agreement and the Series

2010 B/C Loan Agreement.

Net Proceeds” means the face amount of the Series 2010 Bonds, plus accrued

interest and premium. if any, less original issue discount, if any.

Net Revenues” means the balance of the Gross Revenues, remaining after

deduction of Operating Expenses. as hereinafter defined.

~ & M Agreements” means the Phase 1 0 & M Agreement and the Phase 110

& M Agreement.

“Operating Expenses” means the reasonable, proper and necessary costs of the

Issuer, including the costs of repair, maintenance and operation of the Facilities and, without

limiting the generality of the foregoing, administrative, engineering, legal, auditing and

insurance expenses, other than those capitalized as part of the Costs, fiscal agents, the

Depository Bank and the Registrar (all as hereinafter defined), other than those capitalized as

part of the Costs, payments to pension or retirement funds, taxes and such other reasonable

operating costs and expenses as should normally and regularly be included under generally

accepted accounting principles; provided, that “Operating Expenses” does not include

payments on account of the principal of or redemption premium, if any, or interest on the

Bonds, charges for depreciation, losses from the sale or other disposition of, or from any

decrease in the value of, capital assets, amortization of debt discount or such miscellaneous

deductions as are applicable to prior accounting periods.

~‘0utstanding,” when used with reference to Bonds and as of any particular
date, describes all Bonds theretofore and thereupon being authenticated and delivered except

(i) any Bond canceled by the Bond Registrar, at or prior to said date; (ii) any Bond for the

payment of which moneys, equal to its principal amount and redemption premium, if

applicable, with interest to the date of maturity or redemption shall be in trust hereunder, and

set aside for such payment (whether upon or prior to maturity); (iii) any Bond deemed to have
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been paid as provided in Article X hereof: and (iv) for purposes of consents or other action

by a specified percentage of Registered Owners of any l3onds registered to the Issuer.

“Parity Bonds” means additional Bonds issued under the provisions and within

she limitations prescribed by Section 7.07 hereof.

“Paying Agent” means the Commission or such other entity or authority as may

he designed by a Paying Agent by the Issuer in the Supplemental Resolution.

“PCPSD” means Pleasants County Public Service District.

“Phase 1 0 & M Agreement” means the 0 & M Agreement described in

Section 1 .02C hereof.

“Phase I Project” means the portion of the Project that will be operated by
PCPSD.

“Phase II 0 & M Agreement” means the 0 & M Agreement described in

Section 1 .02D hereof.

“Phase 11 Project” means the portion of the Project that will be operated by
UWPSD.

“President” means such person so designated to act in such capacity by the

Board of the Issuer.

“Project” means the Project as described in Section 1 .02B hereof and Exhibit A

hereto.

~PSDs” means the PCPSD and the UWPSD.

“Qualified investments” means and includes any of the following:

(a) Authority Obligations;

(b) Authority Obligations which have been stripped of their unmatured

interest coupons, interest coupons stripped from Authority Obligations, and receipts or

certificates evidencing payments from Authority Obligations or interest coupons stripped
from Authority Obligations;
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(C) Bonds, debentures. notes or other evidences of indebtedness issued by

any of the following agencies: Banks for Cooperatives: Federal Intermediate Credit Banks:

Federal Home Loan Bank System: Export-Import Bank of the United States: Federal Land

Banks: Authority National Mortgage Association: ‘Fennessee Valley Authority; or

Washington Metropolitan Area Transit Authority:

(d) Any bond, debenture, note, participation certificate or other similar

obligations issued by the Federal National Mortgage Association to the extent such

obligation is guaranteed by the Authority National Mortgage Association or issued by any

other federal agency and hacked by the full faith and credit of the United States of America:

(e) Time accounts (including accounts evidenced by time certificates of

deposit. time deposits or other similar banking arrangements) which, to the extent not insured

by the FDIC or Federal Savings and Loan Insurance Corporation, shall he secured by a

pledge of Authority Obligations, provided, that said Authority Obligations pledged either

must mature as nearly as practicable coincident with the maturity of said time accounts or

must be replaced or increased so that the market value thereof is always at least equal to the

principal amount of said time accounts:

(f) Money market funds or similar funds whose only assets are investments

of the type described in paragraphs (a) through (e) above;

(g) Repurchase agreements. fully secured by investments of the types
described in paragraphs (a) through (e) above, with banks or national banking associations

which are members of FDIC or with Authority bond dealers recognized as primary dealers by
the Federal Reserve Bank of New York, provided that said investments securing said

repurchase agreements either must mature as nearly as practicable coincident with the

maturity of said repurchase agreements or must be replaced or increased so that the market

value thereof is always at least equal to the principal amount of said repurchase agreements,

and provided further that the owner of such repurchase agreement shall have a prior perfected
security interest in the collateral therefor; must have (or its agent must have) possession of

such collateral; and such collateral must be free of all claims by third parties;

(h) The West Virginia “consolidated fund” managed by the West Virginia
Board of Treasury Investments pursuant to Chapter 12, Article 6C of the Code of

West Virginia, 1931, as amended; and

(i) Obligations of states or political subdivisions or agencies thereof, the

interest on which is exempt from gross income for federal income tax purposes, and which

are rated at least “A” by Moody’s Investors Service, Inc. or Standard & Poor’s Corporation.
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“Ret~istered Owner,” “Bondholder”. “Holder” or any similar term whenever

used herein with respect to an outstanding Bond or Bonds, means the person in whose name

such Bond is registered.

“Registrar” means the Bond Registrar.

“Regulations” means temporary and permanent regulations promulgated under

the Code, or any predecessor thereto.

“Renewal and Replacement Fund” means the Renewal and Replacement Fund

established by Section 5.01 hereof.

“Revenues” means all Rent received by or on behalf of the Issuer from the

Lease, as such term is defined in the Lease, and if the Lease is terminated, all receipts,
revenues, income and other monies from the subsequent leasing, subleasing, operation,

management, sale or other disposition of the Facilities, and all Surcharges, or any part

thereof, and all rights to receive the same, determined in accordance with generally accepted

accounting principles.

“Revenue Fund” means the Revenue Fund established by Section 5.01 hereot’.

“Series 2010 A Bonds” means the Waterworks Lease Revenue Bonds, Series

2010 A (West Virginia Infrastructure Fund), of the Issuer, authorized by this Ordinance.

“Series 2010 A Bonds Reserve Account” means the Series 2010 A Bonds

Reserve Account created by Section 5.02 hereof.

“Series 2010 A Bonds Sinking Fund” means the Series 2010 A Bonds Sinking
Fund created by Section 5.02 hereof.

“Series 2010 A Loan Agreement” means the loan agreement to be entered into

between the Issuer and the Authority, on behalf of the Council, providing for the purchase of

the Series 2010 A Bonds from the Issuer by the Authority, the form of which shall be

approved, and the execution and delivery by the Issuer authorized and directed or ratified by
the Supplemental Resolution.

“Series 2010 B/C Bonds” means the Waterworks Lease Revenue Bonds. Series

2010 B/C (West Virginia Water Development Authority), of the Issuer, in one or more series

authorized by this Ordinance.
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“Series 2010 B/C Bonds Reserve Account” means the Reserve Accounts

established in Section 5.02 hereof or later supplemented by a Supplemental Resolution for

the Series 2010 B/C Bonds.

“Series 2010 B/C Bonds Sinking Fund” means the Series 2010 B/C Bonds

Sinking Fund created by Section 5.02 hereof.

“Series 2010 B/C Loan Agreement” means the loan agreement to he entered

into between the Issuer and the Authority, providing for the purchase of the Series 2010 B/C

Bonds from the Issuer by the Authority, the form of which shall he approved, and the

execution and delivery by the Issuer authorized and directed or ratifled by the Supplemental
Resolution.

“Series 2010 Bonds” means, collectively, the Series 2010 A Bonds and the

Series 2010 B/C Bonds.

“Series 2010 Bonds Construction Trust Fund” means the Series 2010 Bonds

Construction Trust Fund established by Section 5.01 hereby.

“Series 2010 Bonds Reserve Accounts” means the Series 2010 A Bonds

Reserve Account and the Series 2010 B/C Bonds Reserve Account.

“Sinking Funds” means, collectively, the respective Sinking Funds created for

the Series 2010 Bonds.

“State” means the State of West Virginia.

“Supplemental Resolution” means any resolution, ordinance or order of the

Issuer supplementing or amending this Ordinance and, when preceded by the article “the,”

refers specifically to the supplemental resolution authorizing the sale of the Series 2010

Bonds; provided, that any matter intended by this Ordinance to be included in the

Supplemental Resolution with respect to the Series 2010 Bonds, and not so included may be

included in another Supplemental Resolution.

Additional terms and phrases are defined in this Ordinance as they are used.

Words importing singular number shall include the plural number in each case and vice

versa; words importing persons shall include firms and corporations; and words importing
the masculine, feminine or neutral gender shall include any other gender.
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i\RTICLE 11

AUTHORIZA’I’ION OF ACQUISITION AND CONSTRUCTION

oF THE PROJECT

Section 2.01
.

Authorization of Acquisition and Construction of the Project
There is hereby authorized and ordered the acquisition and construction of the Project. at an

estimated cost of not to exceed $5.500.000. in accordance with the p’ans and specifications
which have been prepared by the Consulting Engineers. heretot~re filed in the office of the

Governing Body and approved by the Authority and the Issuer. The proceeds of the

Series 2010 Bonds shall he applied as provided in Article VI hereof. Prior to the issuance of

each series of Series 2010 Bonds, the Issuer shall receive bids and enter into contracts for the

acquisition and construction of the Project, in an amount and otherwise compatible with the

financing plan submitted to the Authority and the Council.

The cost of the Phase I Project is estimated not to exceed $4,300,000. of which

approximately $500,000 will he obtained from proceeds of a grant from the County
Commission and an amount not to exceed $3,500,000 will be obtained from proceeds for the

Series 2010 A Bonds and an amount not to exceed $300.000 will be obtained from the

proceeds of the Series 2010 B/C Bonds. The cost of the Phase II project is estimated not to

exceed $1,200,000 which will be obtained from the proceeds of the Series 2010 B/C Bonds.
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ARTICLE III

AUTHORIZA’I’ION. TERMS. EXECUTION. REGISTRATION AND SALE

OF BONDS: AUTHORIZATION AND EXECUTION OF LOAN AGREEMENT

Section 3.01. Authorization of Bonds For the purposes capitalizing
interest on the Series 20l() Bonds, fully funding the reasonable reserve accounts and paying a

portion ot the costs of the Project and paying the costs of issuance of the Series 2010 Bonds

and related costs, there shall he and hereby are authorized to he issued negotiable Series 201()

Bonds of the Issuer. The Series 2010 Bonds shall be issued in two or more series, each as a

single bond, designated respectively as “Waterworks Lease Revenue Bonds, Series 2010 A

(West Virginia Infrastructure Fund),” in the aggregate principal amount not to exceed

$3.500.000. the “Waterworks Lease Revenue Bonds, Series 2010 B (West Virginia Water

Development Authority),” and if necessary the ‘~Waterworks Lease Revenue Bonds, Series

2010 C (West Virginia Water Development Authority)” in the aggregate principal amount

not to exceed $1,500,000, and shall have such terms and be in such amounts as are set forth

hereinafter or in the Supplemental Resolution.

Section 3.02. Terms of Bonds The Series 2010 Bonds shall be issued in such

principal amounts: shall bear interest at such rate or rates, not exceeding the legal maximum

rate, payable semiannually on such dates: shall mature on such dates and in such amounts;

and shall be redeemable, in whole or in part, all as the Issuer shall prescribe in the

Supplemental Resolution or as specifically provided in the Loan Agreement. The Bonds

shall be payable as to principal at the office of the Paying Agent, in any coin or currency

which, on the dates of payment of principal is legal tender for the payment of public or

private debts under the laws of the United States of America. Interest on the Bonds shall be

paid by check or draft of the Paying Agent mailed to the Registered Owner thereof at the

address as it appears on the books of the Bond Registrar, or by such other method as shall be

mutually agreeable so long as the Authority is the Registered Owner thereof.

Unless otherwise provided by the Supplemental Resolution, the Series 2010

Bonds shall be issued in the form of two or more bonds, each as a single series, registered to

the Authority, with a debt service schedule attached, representing the aggregate principal
amount of the Series 2010 Bonds, all as provided in the Supplemental Resolution. The

Bonds shall be exchangeable at the option and expense of the Registered Owner for another

fully registered Bond or Bonds of the same series in the aggregate principal amount equal to

the amount of said Bonds then Outstanding and being exchanged, with principal installments

or maturities, as applicable, corresponding to the dates of payment of principal installments

of said Bonds; provided, that the Authority shall not be obligated to pay any expenses of such

exchange.
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Subsequent series of Bonds, if any. shall he issued in fuliy registered form and

in denominations as determined by Supplemental Resolution. Such Bonds shall he dated as

of the date specified in a Supplemental Resolution and shall hear interest from the date so

specified therein.

Section 3.03. Execution of Bonds The Series 2010 Bonds shall he executed

in the name ot the Issuer by the President. and the seal of the Issuer shall he affixed thereto or

imprinted thereon and attested by the Secretary. In case any one or more of the officers who

shall have signed or sealed the Series 2010 Bonds shall cease to he such officer of the Issuer

before the Series 2010 Bonds so signed and sealed have been actually sold and delivered.

such Bonds may nevertheless be sold and delivered as herein provided and may be issued as

if the person who signed or sealed such Bonds had not ceased to hold such office. Any
Series 2010 Bonds may be signed and sealed on behalf of the Issuer by such person as at the

actual time of the execution of such Bonds shall hold the proper office in the Issuer, although
at the date of the authorization of such Bonds such person may not have held such office or

may not have been so authorized.

Section 3.04. Authentication and Registration No Series 2010 Bond shall be

valid or obligatory for any purpose or entitled to any security or benefit under this Bond

Legislation unless and until the Certificate of Authentication and Registration on such Bond,

substantially in the form set forth in Section 3.10 hereof, shall have been manually executed

by the Bond Registrar. Any such executed Certificate of Authentication and Registration

upon any such Bond shall be conclusive evidence that such Bond has been authenticated,

registered and delivered under this Bond Legislation. The Certificate of Authentication and

Registration on any Bond shall be deemed to have been executed by the Bond Registrar if

manually signed by an authorized officer of the Bond Registrar, but it shall not be necessary

that the same officer sign the Certificate of Authentication and Registration on all of the

Bonds issued hereunder.

Section 3.05. Negotiability, Transfer and Registration Subject to the

provisions for transfer of registration set forth below, the Series 2010 Bonds shall be and

have all of the qualities and incidents of negotiable instruments under the Uniform

Commercial Code of the State of West Virginia, and each successive Registered Owner, in

accepting the Series 2010 Bonds shall be conclusively deemed to have agreed that such

Bonds shall be and have all of the qualities and incidents of negotiable instruments under the

Uniform Commercial Code of the State of West Virginia, and each successive Registered
Owner shall further be conclusively deemed to have agreed that said Bonds shall be

incontestable in the hands of a bona fj~~e registered owner for value.
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So long as the Series 2010 Bonds remain outstanding. the issuer, through the

Bond Registrar as its agent. shall keep and maintain hooks for the registratLon and transfer of

such Bonds.

The registered Series 2010 Bonds shall he transferable only upon the hooks of

the Bond Regisrar. by the Registered Owner thereof in person or by his attorney duly
authorized in writing. U~Ofl surrender thereto, together with a written instrument of transfer

satisfactory to the Bond Registrar, duly executed by the Registered Owner or his duly
authorized attorney.

In all cases in which the privilege of exchanging Bonds or transferring the

registered Bonds are exercised, Bonds shall be delivered in accordance with the provisions of

this Bond Legislation. All Bonds surrendered in any such exchanges or transfers shall

forthwith be canceled by the Bond Registrar. For every such exchange or transfer of Bonds,

the Bond Registrar may make a charge sufficient to reimburse it for any tax, fee or other

governmental charge required to be paid with respect to such exchange or transfer and the

cost of preparing each new Bond upon each exchange or transfer, and any other expenses of

the Bond Registrar incurred in connection therewith, which sum or sums shall be paid by the

Issuer. The Bond Registrar shall not be obliged to make any such exchange or transfer of

Bonds during the period commencing on the l5~ day of the month next preceding an interest

payment date on the Bonds or, in the case of any proposed redemption of Bonds, next

preceding the date of the selection of Bonds to be redeemed, and ending on such interest

payment date or redemption date.

Section 3.06. Bonds Mutilated, Destroyed, Stolen or Lost In case any Series

2010 Bond shall become mutilated or be destroyed, stolen or lost, the Issuer may, in its

discretion, issue, and the Bond Registrar shall, if so advised by the Issuer, authenticate,

register and deliver, a new Bond of the same series and of like tenor as the Bonds so

mutilated, destroyed, stolen or lost, in exchange and substitution for such mutilated Bond,

upon surrender and cancellation of such mutilated Bond, or in lieu of and substitution for the

Bond destroyed, stolen or lost, and upon the Registered Owner’s furnishing satisfactory
indemnity and complying with such other reasonable regulations and conditions as the Issuer

may prescribe and paying such expenses as the Issuer and the Bond Registrar may incur. All

Bonds so surrendered shall be canceled by the Bond Registrar and held for the account of the

Issuer. If any such Bond shall have matured or be about to mature, instead of issuing a

substitute Bond, the Issuer may pay the same, upon being indemnified as aforesaid, and if

such Bond be lost, stolen or destroyed, without surrender thereof.

Section 3.07. Bonds not to be Indebtedness of the Issuer The Series 2010

Bonds shall not, in any event, be or constitute an indebtedness of the Issuer within the
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meaning ot any constitutional or statutory provision or limitation. hut shall he payable solely
trom the Net Revenues of the Issuer as herein provided. No Registered Owner of the

Series 20l() Bonds shall ever have the right to compel the exercise ot the taxing power. if

any. of the Issuer to pay the Series 2010 Bonds or the interest thereon.

Section 3.08. Bonds Secured by Pledge of Net Revenues The payment of the

debt service of the Series 2010 Bonds shall he secured by a first lien on the Net Revenues of

the Issuer. Such Net Revenues are hereby irrevocably pledged to such payments as the same

become due.

Section 3.09. Delivery of Bonds The Issuer shall execute and deliver each

series of the Series 2010 Bonds to the Bond Registrar. and the Bond Registrar shall

authenticate. register and deliver such Series 2010 Bonds to the original purchasers upon

receipt of the documents set forth below:

A. Ef other than the Authority, a list of the names in which such

Series 2010 Bonds are to he registered upon original issuance,

together with such taxpayer identification and other information

as the Bond Registrar may reasonably require;

B. A request and authorization to the Bond Registrar on behalf of

the Issuer, signed by an Authorized Officer, to authenticate and

deliver such Series 2010 Bonds to the original purchasers;

C. An executed and certified copy of the Bond Legislation:

D. An executed copy of the Loan Agreements;

E. Executed copies of the Lease Agreements;

F. Executed copies of the 0 & M Agreements; and

G. The unqualified approving opinion of bond counsel on such

Series 2010 Bonds.

Section 3.10. Form of Bonds The text of the Series 2010 Bonds shall be in

substantially the following form, with such omissions, insertions and variations as may be

necessary and desirable and authorized or permitted hereby, or by any Supplemental
Resolution adopted prior to the issuance thereof:
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FORM OF SERIES 2010 A BONDI

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

WATERWORKS LEASE REVENUE BONDS. SERIES 2010 A

(WEST VIRGINIA INFRASTRUCTURE FUND)

No. AR-i $_____

FOR VALUE RECEIVED, on this
____

day of
______________,

2010, the

PLEASANTS COUNTY DEVELOPMENT AUTHORITY, a public corporation with

perpetual existence (the issuer”) created by The County Commission of Pleasants County,
West Virginia (the “County Commission”), promises to pay solely from the funds provided
therefore, as hereinafter set forth, to the West Virginia Water Development Authority (the

~Authority”) or registered assigns, the sum of

DOLLARS

________________), in installments on
_____________

I of each year as set forth on the

“Schedule of Annual Debt Service” attached as Exhibit A hereto and incorporated herein by
reference with interest on each installment at the rate per annum set forth on said Exhibit A.

The interest on each installment shall run from the original date of delivery of

this Bond to the Authority and payment therefore, and until payment of such installment,

such interest shall be payable on March 1, June 1, September 1 and December 1 in each year,

beginning
___________

1, 20_. Principal installments of this Bond are payable in any coin

or currency which, on the respective dates of payment of such installments, is legal tender for

the payment of public and private debts under the laws of the United States of America, at

the office of the West Virginia Municipal Bond Commission, Charleston, West Virginia (the

“Paying Agent”). The interest on this Bond is payable by check or draft of the Paying Agent
mailed to the registered owner hereof at the address as it appears on the books of

__________________

_______________

West Virginia, as registrar (the “Registrar”), on the

15th day of the month next preceding an interest payment date, or by such other method as

shall be mutually agreeable so long as the Authority is the Registered Owner hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the Council, and upon the

terms and conditions prescribed by, and otherwise in compliance with, the Loan Agreement
by and between the Issuer and the Authority, on behalf of the West Virginia Infrastructure

and Jobs Development Council, dated
____________,

20_.
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‘ibis Bond is issued (I) to capitalize interests on the Series 2010 A Bonds: (ii)

ti fully fund the Series 2010 A Bonds Reserve Account: (iii) to pay a portion of the costs of

acquisition and construction of certain waterworks facilities (the ~Project”): and (iv) to pay

certain costs of issuance of this Bond and related costs. The Project and any further

additions, betterments improvements and extensions thereto are herein called the “Facilities.”

‘his Bond is issued under the authority of and in full compliance with the Constitution and

statutes of the State of West Virginia. including particularly Chapter 7. Article 12. Chapter S.

i\rticle 16 and Chapter 31. Article I 5A of the Code of West Virginia. 1931. as amended (the

“Act”), a l3ond Ordinance duly enacted by the Issuer on
________________,

2010, and a

Supplemental Resolution duly adopted by the Issuer on
_______________,

2010

(collectively, the “Bond Legislation”), and is subject to all the terms and conditions thereof.

The Bond Legislation provides for the issuance of additional bonds tinder certain conditions,

and such bonds would be entitled to be paid and secured equally and ratably from and by the

funds and revenues and other security provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND

SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS, WITH THE

ISSUER’S WATERWORKS LEASE REVENUE BONDS. SERIES 2010 B. ISSUED

SIMULTANEOUSLY HEREWITH IN THE AGGREGATE PRINCIPAL AMOUNT OF

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) of the Issuer and is payable on a parity with the pledge
of Net Revenues in favor of the holders of the Series 2010 B Bonds, and from unexpended
proceeds of this Bond. This Bond does not constitute an indebtedness of the Issuer within

the meaning of any constitutional or statutory provisions or limitations, nor shall the Issuer be

obligated to pay the same or the interest hereon, except from said special fund provided from

the Net Revenues and unexpended proceeds of this Bond. Issuer has entered into certain

covenants with the Registered Owner of this Bond for the terms of which reference is made

to the Bond Legislation. Remedies provided the Registered Owner of this Bond are

exclusively as provided in the Bond Legislation, to which reference is here made for a

detailed description thereof.

Subject to the registration requirements in the Bond Legislation, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar by the

Registered Owner or by its attorney or legal representative duly authorized in writing, upon
surrender of this Bond, together with a written instrument of transfer satisfactory to the

Registrar, duly executed by the Registered Owner or its attorney or legal representative duly
authorized in writing.
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Subject to the registration requirements in the Bond Legislation. this Bond.

tinder the provision of the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond. after reimbursement and

repayment of all aITh)UfltS advanced for preliminary expenses as provided by law and the

Bond Legislation, shall he applied solely to payment of the costs of acquisition and

construction of the Project and the costs of issuance hereof as described in the Bond

Legislation. and there shall he and hereby is created and granted a lien upon such moneys.

until so applied, in favor of the registered owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts.

conditions and things required to exist, happen and he performed precedent to and at the

issuance of’ this Bond do exist, have happened and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that Net Revenues of the Issuer have been pledged to and

will he used by the Issuer for the prompt payment of the principal of and interest on this

Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.
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IN WITNESS WHEREOF. the PLEASANTS COUNTY DEVELOPMENT

i\UTHORITY has caused this Bond to he signed by its President and its corporate sea! to he

hereunto affixed and attested by its Secretary. and has caused this Bond to he dated as of the

date first written above.

President

IISEALI

ATTEST:

Secretary
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( Form ot)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

This Bond is one of the Series 2010 Bonds described in the within-mentioned

Bond Legislation and has been duly registered in the name ot’ the registered owner set torth

above, as ot the date set forth below.

Date: ____________,2010.

as Registrar

Authorized Officer
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EXHIBIT A

RECORD OF ADVANCES

AMOUNT DATE i\MOUNT DATE

(1) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

(16) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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FXHII3IT 13

SCHEDULE OF ANNUAL DEBT SERVICE
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i\SSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns. and transfers unto

_________

the within
_____________________________________________

Bond and does hereby irrevocably constitute and appoint _____________________, Attorney to

transfer said Bond on the books kept for registration thereot with full power ot substitution in

the premises.

Dated:
__________

~n the prest~ce ol:

(C 1 730777. 1)
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(FORM OF SERIES 2010 B/C BOND(

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

I~LEASANTS COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT BONDS. SERIES 2010 B/C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

No. BR-I/CR-I $______

FOR VALUE RECEIVED, on this
____

day of
,
2010, the

PLEASANTS COUNTY DEVELOPMENT AUTHORITY. a public corporation with

perpetual existence (the “Issuer”) created by The County Commission of Pleasants County,
West Virginia (the “County Commission”), promises to pay solely from the funds provided
therefore, as hereinafter set forth, to the West Virginia Water Development Authority (the

“Authority”) or registered assigns, the sum of

DOLLARS

($ ), in installments on
______________

1 of each year as set forth on the

“Schedule of Annual Debt Service” attached as Exhibit A hereto and incorporated herein by
reference with interest on each installment at the rate per annum set forth on said Exhibit A.

The interest on each installment shall run from the original date of delivery of

this Bond to the Authority and payment therefore, and until payment of such installment,

such interest shall be payable on April 1 and October 1 in each year, beginning
I, 20_. Principal installments of this Bond are payable in any coin or currency which, on

the respective dates of payment of such installments, is legal tender for the payment of public
and private debts under the laws of the United States of America, at the office of the West

Virginia Municipal Bond Commission. Charleston, West Virginia (the “Paying Agent”). The

interest on this Bond is payable by check or draft of the Paying Agent mailed to the registered
owner hereof at the address as it appears on the books of

__________________

______________

West Virginia, as registrar (the “Registrar”), on the 15Lh day of the month

next preceding an interest payment date, or by such other method as shall be mutually

agreeable so long as the Authority is the Registered Owner hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the Council, and upon the

terms and conditions prescribed by, and otherwise in compliance with, the Loan Agreement

by and between the Issuer and the Authority, dated ____________,20.
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This Bond is issued (i) to capitalize interest on the Series 2010 B/C Bonds: (ii)

to Fully Fund the Series 201 0 B/C Bonds Reserve Account: (iii) to pay a portion ot the costs

ut acquisition and construction ot certain waterworks facilities (the ~Project ): and (iv) to

pay certain costs ot issuance of this Bond and related costs. The Project and any further

additions, betterments improvements and extensions thereto are herein called the “Facilities.”

This Bond is issued under the authority of and in full compliance with the Constitution and

statutes of the State of West Virginia, including particularly Chapter 7. Article 12. Chapter ~,

Article 16 and Chapter 3 I, Article I 5A of the Code of West Virginia. 193 1. as amended (the

“Act”), a Bond Ordinance duly enacted by the Issuer on
___________________,

2010. and a

Supplemental Resolution duly adopted by the Issuer on
_______________,

2010

(collectively, the “Bond Legislation”), and is subject to all the terms and conditions thereof.

The Bond Legislation provides for the issuance of additional bonds under certain conditions,

and such bonds would he entitled to he paid and secured equally and ratably from and by the

funds and revenues and other security provided for this Bond under the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS. PLEDGE AND

SOURCE OF AND SECURITY FOR PAYMENT. AND IN ALL RESPECTS, WITH THE

ISSUER’S WATERWORKS LEASE REVENUE BONDS, SERIES 2010 A ISSUED ON

______________

2010, PURSUANT TO THE BOND LEGISLATION ISSUED ON

_____________

2010, IN THE AGGREGATE PRINCIPAL AMOUNT OF

$_______________ (THE “SERIES 2010 BONDS”).

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) of the Issuer and is payable on a parity with the pledge
of Net Revenues in favor of the holders of the Series 2010 A Bonds, and from unexpended

proceeds of this Bond. This Bond does not constitute an indebtedness of the Issuer within

the meaning of any constitutional or statutory provisions or limitations, nor shall the Issuer be

obligated to pay the same or the interest hereon, except from said special fund provided from

the Net Revenues and unexpended proceeds of this Bond. Issuer has entered into certain

covenants with the Registered Owner of this Bond for the tenns of which reference is made

to the Bond Legislation. Remedies provided the Registered Owner of this Bond are

exclusively as provided in the Bond Legislation, to which reference is here made for a

detailed description thereof.

Subject to the registration requirements in the Bond Legislation, this Bond is

transferable, as provided in the Bond Legislation, only upon the books of the Registrar by the

Registered Owner or by its attorney or legal representative duly authorized in writing, upon
surrender of this Bond, together with a written instrument of transfer satisfactory to the

Registrar, duly executed by the Registered Owner or its attorney or legal representative duly
authorized in writing.
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Subject to the registration requirements in the Bond Legislation. this l3ond,

under the provision of the Act, is and has all the qualities and incidents ot a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, after reimbursement and

repayment ol all amounts advanced for preliminary expenses as provided by law and the

Bond Legislation. shall he applied solely to payment ot the costs of acquisition and

construction of the Project and the costs ot issuance hereof as described in the Bond

Legislation, and there shall he and hereby is created and granted a lien upon such moneys,

until SO applied. in favor of the registered owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that Net Revenues of the Issuer have been pledged to and

will be used by the Issuer for the prompt payment of the principal of and interest on this

Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part of the contract evidenced by this Bond to the

same extent as if written fully herein.
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IN WITNESS WHEREOF. the PLEASANTS COUNTY DEVELOPMENT

i\UTHORITY has caused this Bond to he signed by its President and its corporate sea! to he

hereunto affixed and attested by its Secretary, and has caused this Bond to he dated as of the

date first written above.

President

ISEALI

ATTEST:

Secretary

{C1730777.!}
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(Form of)

CERTIFICATE OF AUTHENTICATION AND REGISTRATION

‘his Bond is one of the Series 201() B Bonds described in the within

mentioned Bond Legislation and has been duly registered in the name of the registered owner
set forth above. as of the date set forth below.

Date:
,
2010.

as Registrar

Authorized Officer
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EXHIBIT A

RECORD OF ADVANCES

i\MOUNT DATE AMOUNT DATE

(I) $ (19) $

(2) $ (20) $

(3) $ (21) $

(4) $ (22) $

(5) $ (23) $

(6) $ (24) $

(7) $ (25) $

(8) $ (26) $

(9) $ (27) $

(10) $ (28) $

(11) $ (29) $

(12) $ (30) $

(13) $ (31) $

(14) $ (32) $

(15) $ (33) $

6) $ (34) $

(17) $ (35) $

(18) $ (36) $

TOTAL $
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FXHIBIT 13

SCHEDULE OF ANNUAL DEBT SERVICE
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ASSIGNMENT

FOR VALUE RECEIVED the undersigned sells, assigns. and transfers unto

_________

the within
________________________________________________

Bond and does hereby irrevocably constitute and appoint ___________________, Attorney to

transfer said Bond on the hooks kept for registration thereof with full power of substitution in

the premises.

Dated:

In the presence of:

{C1730777.I)
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Section 3. 1 I. Sale o~ Bonds; Approval and Ratilication oF Execution of Loan

j~~reement ‘I’he Series 2010 Bonds shall he sold to the Authority pursuant to the terms and

conditions of the Loan Agreements. If not so authorized by previous ordinance or resolution.

the President is specifically authorized and directed to execute the Loan Agreements in the

Form attached hereto as “Exhibit B” and made a part hereof, and the Secretary is directed to

affix the seal of the Issuer, attest the same and deliver the Loan Agreements to the Authority,
and any such prior execution and delivery is hereby authorized, approved, ratified and

confirmed.

Section 3.12“Schedule A” Filing Upon completion of acquisition and

construction of the Project, the Issuer will file with the Authority a schedule in substantially
the form of the “Amended Schedule A” to the Loan Agreement, setting forth the actual costs

of the Project and the sources of funds therefor.
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ARTICLE IV

I RESERVED I
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ARTICLE V

FUNDS AND ACCOUNTS: SYSTEM REVENUES AND APPLICATION THEREOF

Section 5.01. Establishment of Funds and Accounts with Depository Bank

The following special funds or accounts are hereby created with and shall be held by the

Depository Bank. separate and apart from all other funds or accounts of the Depository Bank

or the Issuer and from each other:

(‘1) Revenue Fund:

(2) Renewal and Replacement Fund: and

(3) Series 2010 Bonds Construction Trust Fund.

Section 5.02. Establishment of Funds and Accounts with Commission The

following special funds or accounts are hereby created with and shall be held by the

Commission. separate and apart from all other funds or accounts of the Commission or the

Issuer and from each other:

(1) Series 2010 A Bonds Sinking Fund;

(2) Series 2010 B/C Bonds Sinking Fund;

(3) Series 2010 A Bonds Reserve Account; and

(4) Series 2010 B/C Bonds Reserve Account.

Section 5.03. System Revenues: Flow of Funds A. The Net Revenues of the

Issuer shall be deposited upon receipt by the Issuer in the Revenue Fund. The Revenue Fund

shall constitute a trust fund for the purposes provided in this Bond Legislation and shall be

kept separate and distinct from all other funds of the Issuer and the Depository Bank and

used only for the purposes and in the manner provided in this Bond Legislation. All revenues

at any time on deposit in the Revenue Fund shall be disposed of only in the following manner
and order of priority:
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(I) Ihe Issuer shall first, on the first day of each month. Irom the moneys in

(lie Revenue l’und, commencing 6 months prior to the first date ol’payment oF interest of the

Series 2010 13 l3onds, remit to the Commission for deposit in the Series 2010 13/C I3onds

Sinking Fund, an amount equal to 1/6th of the amount of interest which will mature and

become due on the Series 20 10 13/C Bonds on the next ensuing semi-annual interest payment
date; provided that, in the event the period to elapse between the date of such initial deposit
in the Series 2010 13/C Bonds Sinking Fund and the next semi-annual interest payment date is

less than 6 months, then such monthly payment shall be increased proportionately to provide,
I month prior to the next semi-annual interest payment date, the required amount of interest

coming due on such date.

(2) ‘Fhc Issuer shall next, on the first day ofeach month, from the moneys in

the Revenue Fund, (i) commencing 3 months prior to the first date ofpayment of principal of
the Series 2010 A Bonds, remit to the Commission for deposit in the Series 2010 A Bonds

Sinking Fund, an amount equal to 1/3rd of the amount of principal which will mature and

become due on the Series 2010 A Bonds on the next ensuing quarterly principal payment

date; provided that, in the event the period to elapse between the date of such initial deposit
in the Series 2010 A l3onds Sinking Fund and the next quarterly principal payment date is

less than 3 months, then such monthly payment shall be increased proportionately to provide,
I month prior to the next quarterly principal payment date, the required amount of principal
coming due on such date; and (ii) commencing 6 months prior to the first date ofpayment of

principal of the Series 2010 B/C Bonds, remit to the Commission for deposit in the Series

2010 B/C Bonds Sinking Fund, an amount equal to 1/12th of the amount of principal which

will mature and become due on the Series 2010 B/C Bonds on the next ensuing annual

principal payment date; provided that, in the event the period to elapse between the date of

such initial deposit in the Series 2010 B/C Bonds Sinking Fund and the next annual principal
payment date is less than 12 months, then such monthly payment shall be increased

proportionately to provide, 1 month prior to the next annual principal payment date, the

required amount of principal coming due on such date.

(3) The Issuer shall next, on the first day ofeach month, from the moneys in

the Revenue Fund, (i) commencing 3 months prior to the first date ofpayment of principal of
the Series 2010 A Bonds, if not filly funded upon issuance of the Series 2010 A Bonds,
remit to the Commission for deposit in the Series 2010 A Bonds Reserve Account, an amount

equal to 1/120th of the Series 2010 A Bonds Reserve Requirement; provided that, no further

payments shall be made into the Series 2010 A Bonds Reserve Account when there shall

have been deposited therein, and as long as there shall remain on deposit therein, an amount
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equal to the Series 2010 A Bonds Reserve Requirement: and (ii) commencing 3 months prior
to (lie hrst date of payment of principal of the Series 2010 B/C Bonds. if not fully funded

upon issuance of the Series 2010 B/C Bonds, remit to the Commission for deposit in the

Series 20 10 B/C Bonds Reserve Account, an amount equal to I / 120th of the Series 2010 B/C

Bonds Reserve Requirement: provided that, no further payments shall he made into the Series

2010 B/C Bonds Reserve Account when there shall have been deposited therein, and as long
aS there shall remain on deposit therein, an amount equal to the Series 201() B/C Bonds

Reserve Requirement.

(4) The Issuer shall next, on the first day of each month, from the moneys in

the Revenue Fund, remit to the Depository Bank for deposit in the Renewal and Replacement
Fund, an amount equal to 2 1/2% of the Gross Revenues each month (as previously set forth

in the Prior Resolutions and not in addition thereto), exclusive of any payments for account

of any Reserve Account. All funds in the Renewal and Replacement Fund shall be kept apart
from all other funds of the Issuer or of the Depository Bank and shall be invested and

reinvested in accordance with Article VIII hereof. Withdrawals and disbursements may be

made from the Renewal and Replacement Fund for replacements. emergency repairs,
improvements or extensions to the Facilities: provided that, any deficiencies in any Reserve

Account, except to the extent such deficiency exists because the required payments into such

account have not, as of the date of determination of a deficiency, funded such account to the

maximum extent required hereof, shall be promptly eliminated with moneys from the

Renewal and Replacement Fund.

Moneys in the Series 2010 A Bonds Sinking Fund and the Series 2010 B/C

Bonds Sinking Fund shall be used only for the purposes of paying principal of and interest on

the Series 2010 A Bonds and the Series 2010 B/C Bonds, respectively, as the same shall

become due.

All investment earnings on moneys in the Series 2010 A Bonds Sinking Fund,
Series 2010 A Bonds Reserve Account, the Series 2010 B/C Bonds Sinking Fund and the

Series 2010 B/C Bonds Reserve Account shall be returned, not less than once each year, by
the Commission to the Issuer, and such amounts shall, during construction of the Project, be

deposited in the Series 2010 Bonds Construction Trust Fund and following completion of

construction of the Project, shall be deposited in the Revenue Fund and applied in full, first

to the next ensuing interest payment due, if any, on the Series 2010 Bonds and then to the

next ensuing principal payment due thereon.
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As and when additional Bonds ranking on a parity with the Series 2010 Bonds

are issued, provision shall he made for additional payments into the respective sinking funds

sufficient to pay any interest on such additional parity Bonds and accomplish retirement

thereof at maturity and to accumulate a balance in the respective reserve accounts in an

amount equal to the requirement theret’or.

The Issuer shall not he required to make any further payments into the

Series 2010 A Bonds Sinking Fund or the Series 2010 B/C Bonds Sinking Fund when the

aggregate amount of funds therein are at least equal to the aggregate principal amount of the

Series 2010 A Bonds or the Series 2010 B/C Bonds, respectively, then Outstanding and all

interest to accrue until the maturity thereof’.

The Commission is hereby designated as the fiscal agent for the administration

of the Series 2010 A Bonds Sinking Fund and the Series 2010 B/C Bonds Sinking Fund

created hereunder, and all amounts required for such accounts shall he remitted to the

Commission from the Revenue Fund by the Issuer at the times provided herein. The Issuer

shall make the necessary arrangements whereby required payments into the Series 2010 A

Bonds Sinking Fund and the Series 2010 B/C Bonds Sinking Fund shall be automatically
debited from the Revenue Fund and electronically transferred to the Authority and the

Commission on the dates required hereunder.

Moneys in the Series 2010 A Bonds Sinking Fund and the Series 2010 B/C

Bonds Sinking Fund shall be invested and reinvested by the Commission in accordance with

Section 8.01 hereof.

The Series 2010 A Bonds Reserve Account and the Series 2010 B/C Bonds

Reserve Account shall be used solely and only for, and are hereby pledged for, the purpose of

servicing the Series 2010 A Bonds and Series 2010 B/C Bonds, respectively, under the

conditions and restrictions set forth herein.

B. The Issuer shall on the first day of each month (if the first day is not a

business day, then the first business day of each month) deposit with the Commission the

required principal and interest payments with respect to the Series 2010 Bonds and all such

payments shall be remitted to the Commission with appropriate instructions as to the custody,
use and application thereof consistent with the provisions of this Bond Legislation. All

remittances made by the Issuer to the Commission shall clearly identify the fund or account

into which each amount is to be deposited. If required by the Authority in writing at any
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time, the Issuer shall make the necessary arrangements whereby such payment shall he

automatically debited from the Revenue Fund and electronically transferred to the

Commission on the dates required hereunder.

C. Whenever all of the required and provided transfers and payments from

the Revenue Fund into the several special funds, as hereinbefore provided, are current and

there remains in the Revenue Fund a balance in excess of the estimated amounts required to

he so transferred and paid into such funds during the following month or such other period as

required by law, such excess shall he considered Surplus Revenues. Surplus Revenues may

he used for any lawful purpose of the Facilities.

D. The Issuer shall remit from the Revenue Fund to the Commission, the

Registrar, the Paying Agent or the Depository Bank. on such dates as the Commission, the

Registrar. the Paying Agent or the Depository Bank, as the case may be. shall require, such

additional sums as shall be necessary to pay their respective charges, fees and expenses then

due. In the case of payments to the Commission under this paragraph, the Issuer shall, if

required by the Authority at any time, make the necessary arrangements whereby such

required payments shall be automatically deducted from the Revenue Fund and transferred to

the Commission on the dates required.

E. The moneys in excess of the maximum amounts insured by FDIC in any

of the funds and accounts shall at all times be secured, to the full extent thereof in excess of

such insured sum, by Qualified Investments as shall be eligible as security for deposits of

state and municipal funds under the laws of the State.

F. If on any monthly payment date the revenues are insufficient to place the

required amount in any of the funds and accounts as hereinabove provided, the deficiency
shall be made up in the subsequent payments in addition to the payments which would

otherwise be required to be made into the funds and accounts on the subsequent payment

dates; provided, however that the priority of curing deficiencies in the funds and accounts

herein shall be in the same order as payments are to be made pursuant to this Section 5.03,

and the Net Revenues shall be applied to such deficiencies before being applied to any other

payments hereunder.

G. All remittances made by the Issuer to the Commission shall clearly
identify the fund or account into which each amount is to be deposited.
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i\RTICLE VI

APPLICATION OF BOND PROCEEDS

Section 6.01. Application of Bond Proceeds; Pledge of Unexpended Bond

Proceeds From the 1Th)flC~S received from the sale of any or all of the Series 20 U) Bonds.

the following amounts shall be first deducted and deposited in the order set forth below:

A. From the proceeds of the Series 2010 Bonds or from other funds

available to the Issuer, there shall first be deposited with the Commission in

the Series 2010 A Bonds Sinking Fund or Series 2010 B/C Bonds Sinking
Fund, as applicable, the amount, if any, set forth in the Supplemental
Resolution as capitalized interest; provided, that such amount may not exceed

the amount necessary to pay interest on the Series 2010 A Bonds or Series

2010 B/C Bonds, as applicable, for the period commencing on the date of

issuance of the Series 2010 A Bonds or Series 2010 B/C Bonds, as applicable,
and ending 6 months after the estimated date of completion of construction of

the Project.

B. An amount of the proceeds of the Series 2010 Bonds equal to the

amount, if any, set forth in the Supplemental Resolution shall be remitted to

the Bond Commission for deposit in the Respective Reserve Accounts.

C. The remaining moneys derived from the sale of the Series 2010

Bonds shall be deposited with the Depository Bank in the Series 2010 Bonds

Construction Trust Fund and applied solely to the payment of costs of the

Project in the manner set forth in Section 6.02 hereof.

D. The Depository Bank shall act as trustee and fiduciary for the

Registered Owner with respect to the Series 2010 Bonds Construction Trust

Fund and shall comply with all requirements with respect to the disposition of
the Series 2010 Bonds Construction Trust Fund set forth in the Bond

Legislation. Moneys in the Series 2010 Bonds Construction Trust Fund shall

be used solely to pay costs of the Project and until so transferred or expended,
are hereby pledged as additional security for the Series 2010 A Bonds and the

Series 2010 B/C Bonds, respectively.
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Section 6.02. 1)ishursements From the Bond Construction rust Fund

Payments for costs of the Project shall he made monthly. Except as provided in Section 6.01

hereof, disbursements from the Series 2010 Bonds Construction rust Fund (except for the

costs of issuance of the Series 2010 Bonds which shall he made upon request of the Issuer),

shall be made only after submission to the Council of a certificate, signed by an Authorized

Officer and the Consulting Engineers. stating that:

(A) None of the items for which the payment is proposed to he made

has formed the basis for any disbursement theretofore made:

(B) Each item for which the payment is proposed to be made is or

was necessary in connection with the Project and constitutes a cost of the

Project:

(C) Each of such costs has been otherwise properly incurred; and

(D) Payment for each of the items proposed is then due and owing.

En case any contract provides for the retention of’ a portion of the contract price.
the Depository Bank shall disburse from the Series 2010 Bonds Construction Trust Fund only
the net amount remaining after deduction of any such portion. AU payments made from the

Series 2010 Bonds Construction Trust Fund shall be presumed by the Depository Bank to be

made for the purposes set forth in said certificate, and the Depository Bank shall not be

required to monitor the application of disbursements from the Series 2010 Bonds

Construction Trust Fund. The Consulting Engineers shall from time to time file with the

Depository Bank written statements advising the Depository Bank of its then authorized

representative.

Pending such application, moneys in the Series 2010 Bonds Construction Trust

Fund shall be invested and reinvested in Qualified Investments at the written direction of the

Issuer.

The Issuer shall expend all proceeds of the Series 2010 Bonds within 3 years of

the date of issuance of the Council’s bonds, the proceeds of which were used to make the

loan to the Issuer.
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i\RTICLE VU

i\DDITIONAL COVENANTS OF THE ISSUER

Section 7.01. General Covenants ot the Issuer A!! the covenants, agreements

and provisions ot this Bond Legislation shall he and constitute valid and legally binding
covenants of the Issuer and shall he enforceable in any court of competent jurisdiction by any

Registered Owner of the Series 2010 Bonds. In addition to the other covenants, agreements

and provisions of this Bond Legislation, the Issuer hereby covenants and agrees with the

Registered Owner of the Series 2010 Bonds as hereinafter provided in this Article VII. All

such covenants, agreements and provisions shall be irrevocable, except as provided herein, as

long as any of the Series 2010 Bonds or the interest thereon is Outstanding and unpaid.

Section 7.02. Bonds not to he 1nd~btedness of the Issuer The Series 2010

Bonds shall not be nor constitute an indebtedness of the Issuer within the meaning of any

constitutional, statutory or charter limitation of indebtedness, but shall be payable solely from

the funds pledged for such payment by this Bond Legislation. No Registered Owner of the

Series 2010 Bonds shall ever have the right to compel the exercise of the taxing power, if

any, of the Issuer to pay the Series 2010 Bonds or the interest thereon.

section 7.03. Bonds Secured by Pledge of Net Revenues The payment of the

debt service of the Series 2010 Bonds shall be secured by a first lien on the Net Revenues of

the Issuer. Such Net Revenues are hereby irrevocably pledged, in the maimer provided
herein, to such payments as they become due, and for the other purposes provided in the

Bond Legislation.

Section 7.04. Sale of the Facilities So long as the Series 2010 Bonds are

Outstanding and except as otherwise required by law or with the written consent of the

Authority and the Council, the Facilities may not be sold, mortgaged, leased or otherwise

disposed of, except as a whole, or substantially as a whole, and only if the net proceeds to be

realized shall be sufficient to fully pay or redeem at or prior to maturity all the Bonds

Outstanding, or to effectively defease this Ordinance in accordance with Section 10.01

hereof. The proceeds from any such sale, mortgage, lease or other disposition of the

Facilities shall, with respect to the Series 2010 Bonds, immediately be remitted to the

Commission for deposit in the respective Sinking Fund, and the Issuer shall direct the

Commission to apply such proceeds to the payment of principal of and interest, if any, on the

Series 2010 Bonds. Any balance remaining after the payment of the Series 2010 Bonds and
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interest thereon, if any. shall he remitted to the Issuer hy the Commission unless necessary

lor the payment ot other obligations ot the Issuer payable out of the revenues of the

Facilities.

The foregoing provision notwithstanding, the Issuer shall have and hereby
reserves the right to sell, lease or otherwise dispose of any of the property comprising a part
of the Facilities hereinafter determined in the manner provided herein to he no longer

necessary. useful or prolitable in the operation thereof. Prior to any such sale, lease or other

disposition of such property, if the amount to he received therefor, together with all other

amounts received during the same Fiscal Year for such sales, leases or other dispositions of

such properties, is not in excess of $10,000. the Issuer shall, by resolution, determine that

such property comprising a part of the Facilities is no longer necessary, useful or profitable in

the operation thereof and may then provide for the sale of such property. The proceeds of

any such sale shall be deposited in the Renewal and Replacement Fund. If the amount to be

received from such sale, lease or other disposition of said property, together with all other

amounts received during the same Fiscal Year for such sales, leases or other dispositions of

such properties, shall be in excess of $10,000 but not in excess of $50,000, the Issuer shall

first, in writing, determine upon consultation with the Consulting Engineer that such property

comprising a part of the Facilities is no longer necessary, useful or profitable in the operation
thereof and may then, if it be so advised, by resolution duly adopted, authorize such sale,

lease or other disposition of such property upon public bidding. The proceeds derived from

any such sale, lease or other disposition of such property, aggregating during such Fiscal

Year in excess of $10,000 and not in excess of $50,000, shall, upon receipt of approval of the

Registered Owners, if needed, be deposited in the Renewal and Replacement Fund. The

payment of such proceeds into the Renewal and Replacement Fund shall not reduce the

amounts required to be paid into said funds by other provisions of this Ordinance. No sale.

lease or other disposition of the properties of the Facilities shall be made by the Issuer if the

proceeds to be derived therefrom, together with all other amounts received during the same

Fiscal Year for such sales, leases, or other dispositions of such properties, shall be in excess

of $50,000 and insufficient to pay or redeem prior to maturity all Bonds then Outstanding
without the prior approval and consent in writing of the Registered Owners of the Bonds then

Outstanding. The Issuer shall prepare the form of such approval and consent for execution

by the then Registered Owners of the Bonds for the disposition of the proceeds of the sale,

lease or other disposition of such properties of the Facilities.
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Section 7.05. Operation ot the Facilities Upon completion of the Project. the

Facilities will he operated by the PSDs pursuant to the applicable Operation and Maintenance

Agreements.

Section 7.06. Issuance of Other Obligations Payable Out of Revenues and

General Covenant Against Encumbrances The Issuer shall not issue any other obligations
whatsoever payable from the Net Revenues which rank prior to, or equally, as to lien on and

source of and security for payment from such revenues with the Series 2010 Bonds, without

the prior written consent of the Authority. All obligations issued by the Issuer after the

issuance of the Series 2010 Bonds and payable from Net Revenues, except additional parity
Bonds, shall contain an express statement that such obligations are junior and subordinate, as

to lien on and source ot and security for payment from such revenues and in all other

respects. to the Series 2010 Bonds: provided, that no such subordinate obligations shall be

issued unless all payments required to be made into all funds and accounts established by this

Bond Legislation have been made and are current at the time of the issuance of such

subordinate obligations.

Except as provided above, the Issuer shall not create, or cause or permit to be

created, any debt, lien, pledge, assignment, encumbrance or any other charge having priority
over or being on a parity with the lien of the Series 2010 Bonds, and the interest thereon,

upon the Net Revenues, or upon the Facilities or any part thereof.

The Issuer shall give the Authority and Council prior written notice of its

issuance of any other obligations to be used for the Facilities, payable from the Net Revenues

or from any grants or any other obligations related to the Project or the Facilities.

Notwithstanding the foregoing, or any provision of Section 7.06 hereof to the

contrary, additional Parity Bonds may be issued solely for the purpose of completing the

Project as described in the application to the Authority submitted as of the date of the Loan

Agreement without regard to the restrictions set forth in this Section 7.06, if there is first

obtained by the Issuer the written consent of the Authority to the issuance of the Parity
Bonds.

Section 7.07. Reserved.

Section 7.08. Books~ Records and Audit The Issuer shall keep complete and

accurate records of the cost of acquiring the Project site and the costs of acquiring,
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constructing and installing the Project. he Issuer shall permit the Authority, or their agents

and representatives, to inspect all hooks, documents, papers and records relating to the

Facilities at alt reasonable times tor the purpose of audit and examination. The Issuer shall

submit to the Authority such documents and information as they may reasonably require in

connection with the acqULSLtiOfl, construction and installation ot the Project, the operation and

maintenance of the Facilities and the administration of the loan or any grants or other sources

of financing for the Project.

The Issuer shall also, at least once a year, cause the hooks, records and

accounts of the Issuer to he audited by Independent Certified Public Accountants (in

compliance with the applicable 0MB Circular, or any successor thereto, and the Single Audit

Act, or any successor thereto, to the extent legally required), and shall mail upon request, and

make available generally. the report of the Independent Certified Public Accountants, or a

summary thereof, to any Registered Owner of the Series 2010 Bonds and shall submit said

report to the Authority, or any other original purchaser of the Series 2010 Bonds. Such audit

report submitted to the Authority shall include a statement that notes whether the results of

tests disclosed instances of noncompliance that are required to be reported under Authority

auditing standards and, if they are, describes the instances of noncompliance and the audited

financial statements shall include a statement that notes whether the revenues of the Facilities

are adequate to meet the Issuer’s Operating Expenses and debt service and reserve

requirements.

Subject to the terms, conditions and provisions of the Loan Agreements and the

Act, the Issuer has acquired, or shall do all things necessary to acquire, the proposed site of

the Project and shall do, is doing or has done all things necessary to construct the Project in

accordance with the plans, specifications and designs prepared by the Consulting Engineers.
All real estate and interests in real estate and all personal property constituting the Project
and the Project site heretofore or hereafter acquired shall at all times be and remain the

property of the Issuer.

The Issuer shall permit the Authority, or their agents and representatives, to

enter and inspect the Project site and Project facilities at all reasonable times. Prior to, during
and after completion of construction and commencement of operation of the Project, the

Issuer shall also provide the Authority, or its agents and representatives, with access to the

Facilities site and System facilities as may be reasonably necessary to accomplish all of the

powers and rights of the Authority with respect to the Facilities pursuant to the Act.
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Section 7.09. Rates Equitable rates or charges for the use ot and service

rendered by the Facilities have been established all in the manner and torm required by law.

and copies of such rates and charges SO established will he continuously on file with the

Issuer, which copies will he open to inspection by all interested parties.

Section 7. 10. Reserved.

Section 7.11. Engineering Services and Operating Personnel The Issuer shall

obtain a certificate of the Consulting Engineers in the form attached to the Loan Agreement.

stating, among other things, that the Project has been or will be constructed in accordance

with the approved plans. specifications and designs as submitted to the Authority, the Project
is adequate for the purposes for which it was designed. the funding plan as submitted to the

Authority is sufficient to pay the costs of acquisition and construction of the Project, and all

permits required by federal and state laws for construction of the Project have been obtained.

The Issuer shall provide and maintain competent and adequate engineering
services satisfactory to the Authority covering the supervision and inspection of the

development and construction of the Project and bearing the responsibility of assuring that

construction conforms to the plans, specifications and designs prepared by the Consulting

Engineers, which have been approved by all necessary governmental bodies. Such engineer
shall certify to the Authority and the Issuer at the completion of construction that

construction of the Project is in accordance with the approved plans, specifications and

designs, or amendments thereto, approved by all necessary governmental bodies.

The Issuer agrees that qualified operating personnel properly certified by the

State will be employed to operate the Facilities so long as any of the Series 2010 Bonds are

outstanding.

Section 7.12. No Competing Franchise To the extent legally allowable, the

Essuer will not grant or cause, consent to or allow the granting of, any franchise or permit to

any person, firm corporation, body, agency or instrumentality whatsoever for the providing of

any services which would compete with services provided by the Facilities.

Section 7.13. Enforcement of Collections The Issuer will diligently enforce

and collect all fees, rentals or other charges for the services and facilities of the Facilities,

and take all steps, actions and proceedings for the enforcement and collection of such fees,

rentals or other charges which shall become delinquent to the full extent permitted or
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authorized by the Act, tile rules and regulations of the Public Service Commission of West

Virginia and other laws of the State of West Virginia.

Whenever any fees, rates, rentals or other charges for the services of the

Facilities shall remain unpaid for a period of 30 days after the same shall become due and

payable. the property and the owner thereof, as well as the user of the services and facilities,

shall he delinquent until such time as all such rates and charges are fully paid. To the extent

authorized by the laws of the State and the rules and regulations of the Public Service

Commission of West Virginia. rates, rentals and other charges, if not paid, when due, shall

become a lien on the premises served by the Facilities. The Issuer further covenants and

agrees that, it will, to the full extent permitted by law and the rules and regulations

promulgated by the Public Service Commission of West Virginia. discontinue and shut off

the services of the Facilities, to all users of the services of the Facilities delinquent in

payment of charges for the services of the Facilities and will not restore such services until

all delinquent charges for the services of the Facilities, plus reasonable interest and penalty

charges for the restoration of service, have been fully paid and shall take all further actions to

enforce collections to the maximum extent permitted by law.

Section 7. 14. No Free Services The Issuer will not render or cause to be

rendered any free services of any nature by the Facilities, nor will any preferential rates be

established for users of the same class: and in the event the Issuer, or any department,

agency, instrumentality, officer or employee of the Issuer shall avail itself or themselves of

the services provided by the Facilities, or any part thereof, the same rates, fees or charges

applicable to other customers receiving like services under similar circumstances shall be

charged the Issuer and any such department, agency, instrumentality, officer or employee.
The revenues so received shall be deemed to be revenues derived from the operation of the

Facilities, and shall be deposited and accounted for in the same manner as other revenues

derived from such operation of the Facilities.

Section 7.15. Insurance and Construction Bonds A. The Issuer hereby
covenants and agrees that so long as the Series 2010 Bonds remain Outstanding, the Issuer

will, as an Operating Expense, procure, carry and maintain insurance with a reputable
insurance carrier or carriers as is customarily covered with respect to works and properties
similar to the Facilities or shall cause the PSDs to maintain such insurance. Such insurance

shall initially cover the following risks and be in the following amounts:
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(A) Fire, Lightning, Vandalism, Malicious Mischief and Extended Coverage

Insurance to he procured prior to acceptance of any part of the Project from the contractor.

and immediately upon any portion of the Facilities now in use, on all above—ground insurable

portions of the Facilities, including machinery and equipment housed therein, in an amount

equal to the full insurable value thereof. In the event of any damage to or destruction ot any

portion of the Facilities, the Issuer will promptly arrange for the application of the insurance

proceeds for the repair or reconstruction of such damaged or destroyed portion. The Issuer

will itself, or will require each contractor and subcontractor to, obtain and maintain builder’s

risk insurance to protect the interests of the Issuer during construction of the Project in the

Full insurable value thereof.

(B) Public Liability Insurance with limits of not less than $1,000,000 for

personal liability to protect the Issuer from claims for bodily injury and/or death and not less

than $500,00() from claims for damage to property of others which may arise from the

operation of the Facilities.

(C) Vehicular Public Liability Insurance in the event the Issuer owns or

operates any vehicle in the operation of the Facilities, or in the event that any vehicle not

owned by the Issuer is operated for the benefit of the Issuer, with limits of not less than

$ 1,000.000 for personal liability to protect the Issuer from claims for bodily injury and/or

death and not less than $500.000 from claims for damage to property of others which may

arise from such operation of vehicles.

(D) Workers’ Compensation Coverage for All Employees of the Facilities

Eligible Therefor and Performance and Payment Bonds such bonds to be in the amounts of

100% of the construction contract, will be required of each contractor dealing directly with

the Issuer, and such payment bonds will be filed with the Clerk of The County Commission

of the County in which such work is to be performed prior to commencement of construction

of the Project in compliance with Chapter 38, Article 2, Section 39 of the Code of West

Virginia, 1931, as amended.

(E) Fidelity Bonds will be provided as to every member, officer and

employee of the Issuer having custody of the Revenue Fund or of any other funds or property

of the Facilities in an amount at least equal to the total funds in the custody of any such

person at any one time, and initially in the amount required by the Authority and to be

increased thereafter as necessary to cover the maximum amount of funds under control of

that position at any one time.
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(F) Flood Insurance will he obtained by the Issuer if available: however, if

the Facilities are located in a community which has been notified as having special flood or

inudslide prone areas, flood insurance must he obtained.

B. Construction Bonds ‘ftc Issuer shall require all contractors engaged in the

construction of the Project to furnish a perfi)rmance bond and a payment bond, each in an

amount equal to 100% ot the contract price of the portion of the Project covered by the

particular contract as security for the faithful performance of such contract. The Issuer shall

verify such bonds prior to commencement of construction. The Issuer shall also require all

contractors engaged in the construction of the Project to carry such worker’s compensation

coverage for all employees working on the Project and public liability insurance, vehicular

liability insurance and property damage insurance in amounts adequate for such purposes and

as is customarily carried with respect to works and properties similar to the Project. The

Issuer shall verify such insurance prior to commencement of construction.

Section 7.16. Connections To the extent permitted by the laws of the State and

rules and regulations of the Public Service Commission of West Virginia, the Issuer shall

require every owner, tenant or occupant of any house, dwelling or building intended to be

served by the Facilities to connect thereto.

Section 7.17. Completion of Project; Permits The Issuer shall complete the

Project as promptly as possible.

The Issuer has obtained all permits required by State and federal laws for the

acquisition and construction of the Project.

Section 7.18. Compliance with Loan Agreement and Law The Issuer shall

perform, satisfy and comply with all the terms and conditions of the Loan Agreements, this

Bond Legislation and the Act. The Issuer shall also comply with all applicable laws, rules

and regulations issued by the Authority or other state, federal or local bodies in regard to the

acquisition and construction of the Project.

The Issuer shall serve the additional customers at the location(s) as set forth in

Certificate of Engineer. The Issuer shall not reduce the amount of additional customers

served by the project without the prior written approval of the Board of the Authority.
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Following completion of the Project the Issuer shall certify to the Authority the number of

customers added to the System.

‘he Issuer shall perform an annual maintenance audit which maintenance audit

shall he submitted to the Authority and the Public Service Commission ot West Virginia.

Section 7. 19. Tax Covenants The Issuer hereby further covenants and agrees

as follows:

A. PRiVATE BUSINESS USE LIMITATION. The Issuer shall assure that

(i) not in excess of 10% of the Net Proceeds of the Series 2010 Bonds are used for Private

Business Use if, in addition, the payment of more than 10% of the principal or 10% of the

interest due on the Series 2010 Bonds during the term thereof is. under the terms of the

Series 2010 Bonds or any underlying arrangement. directly or indirectly, secured by any

interest in property used or to be used for a Private Business Use or in payments in respect ot

property used or to be used for a Private Business Use or is to be derived from payments,

whether or not to the Issuer, in respect of property or borrowed money used or to be used for

a Private Business Use; and (ii) and that, in the event that both (A) in excess of 5% of the Net

Proceeds of the Series 2010 Bonds are used for a Private Business Use, and (B) an amount in

excess of 5% of the principal or 5% of the interest due on the Series 2010 Bonds during the

term thereof is. under the terms of the Series 2010 Bonds or any underlying arrangement.

directly or indirectly, secured by any interest in property used or to be used for said Private

Business Use or in payments in respect of property used or to be used for said Private

Business Use or is to be derived from payments, whether or not to the Issuer, in respect of

property or borrowed money used or to be used for said Private Business Use, then said

excess over said 5% of Net Proceeds of the Series 2010 Bonds used for a Private Business

Use shall be used for a Private Business Use related to the governmental use of the Project,
or if the Series 2010 Bonds are for the purpose of financing more than one project, a portion
of the Project, and shall not exceed the proceeds used for the governmental use of that

portion of the Project to which such Private Business Use is related, all of the foregoing to be

determined in accordance with the Code.

B. PRIVATE LOAN LIMITATION. The Issuer shall assure that not in

excess of the lesser of 5% or $5,000,000 of the Net Proceeds of the Series 2010 Bonds are

used, directly or indirectly, to make or finance a loan (other than loans constituting
Nonpurpose Investments) to persons other than State or local government units.
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C. FEDERAL GUARANTEE PROHIBITION. he Issuer shall not take

any action or permit or suffer any action to he taken if the result of the same would he to

cause the Series 2010 Bonds to he ~federally guaranteed” within the meaning of

Section 149(h) of the Code.

D. INFORMATION RETURN. he Issuer shall file all statements,

instruments and returns necessary to assure the tax-exempt status of the Series 2010 Bonds

and the interest thereon, including, without limitation, the information return required under

Section 149(e) of the Code.

E. FURTHER ACTIONS. The Issuer shall take any and all actions that

may be required of it (including, without limitation, those deemed necessary by the

Authority) so that the interest on the Series 2010 Bonds will be and remain excludable from

gross income for federal income tax purposes. and shall not take any actions, or fail to take

any actions (including, without limitation, those deemed necessary by the Authority), the

result of which would adversely affect such exclusion.

Section 7.20. Securities Laws Compliance The Issuer shall provide the

Authority, in a timely manner, with any and all information that may be requested of it

(including its annual audit report, financial statements, related information and notices of

changes in usage and customer base) so that the Authority may comply with the provisions of

SEC Rule 15c2-12 (17 CFR Part 240).

Section 7.21. Contracts The Issuer shall, simultaneously with the delivery of

the Series 2010 Bonds or immediately thereafter, enter into written contracts for the

immediate acquisition or construction of the Project.
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ARTICLE VIII

INVESTMENT OF FUNDS

Section 8.() I. Investment of Funds Any moneys held as a part of the funds and

accounts created by this Bond Legislation other than the Revenue Fund, shall he invested and

reinvested by the Commission, the Depository Bank. or such other hank or national banking

association holding such fund or account, as the case may he. at the written direction of the

Issuer in any Qualified Investments to the t’uUest extent possible under applicable laws, this

Bond Legislation. the need for such moneys for the purposes set forth herein and the specific
restrictions and provisions set forth in this Section 8.01.

Any investment shall be held in and at all times deemed a part of the fund or

account in which such moneys were originally held, and the interest accruing thereon and any

profit or loss realized from such investment shall be credited or charged to the appropriate
fund or account. The investments held for any fund or account shall be valued at the lower

of cost or then current market value, or at the redemption price thereof if then redeemable at

the option of the holder, including the value of accrued interest and giving effect to the

amortization of discount, or at par if such investment is held in the “Consolidated Fund.” The

Commission shall sell and reduce to cash a sufficient amount of such investments whenever

the cash balance in any fund or account is insufficient to make the payments required from

such fund or account, regardless of the loss on such liquidation. The Depository Bank or

such other bank or national banking association, as the case may be, may make any and all

investments permitted by this section through its own investment or trust department and

shall not be responsible for any losses from such investments, other than for its own

negligence or willful misconduct.

The Depository Bank shall keep complete and accurate records of all funds,

accounts and investments, and shall distribute to the Issuer, at least once each year, or more

often as reasonably requested by the Issuer, a summary of such funds, accounts and

investment earnings. The Issuer shall retain all such records and any additional records with

respect to such funds, accounts and investment earnings so long as any of the Series 2010

Bonds are Outstanding.
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i\RTICLE IX

DEFAULT AND REMEDIES

Section 9.01. Events of Default Each of the following events shall constitute

an ~Event of Default” with respect to the Series 20l() Bonds:

(I) If default OCCU~S in the due and punctual payment of the principal
of or interest Ofl the Series 2010 Bonds; or

(2) If default occurs in the Issuer’s observance of any of the

covenants, agreements or conditions on its part relating to the Series 2010

Bonds set forth in this Bond Legislation. any supplemental resolution or in the

Series 2010 Bonds, and such default shall have continued for a period of

30 days after the Issuer shall have been given written notice of such default by
the Authority, the Depository Bank, the Registrar or a Registered Owner of a

Bond; or

(3) If the Issuer files a petition seeking reorganization or

arrangement under the federal bankruptcy laws or any other applicable law of

the United States of America.

~.ection 9.02. Remedies Upon the happening and continuance of any Event of

Default, any Registered Owner of the Series 2010 Bonds may exercise any available remedy
and bring any appropriate action, suit or proceeding to enforce his or her rights and, in

particular. (i) bring suit for any unpaid principal or interest then due, (ii) by mandamus or

other appropriate proceeding enforce all rights of such Registered Owners including the right
to require the Issuer to perform its duties under the Act and the Bond Legislation relating
thereto, including but not limited to the making and collection of sufficient rates or charges
for services rendered by the Facilities. (iii) bring suit upon the Bonds; (iv) by action at law or

bill in equity require the Issuer to account as if it were the trustee of an express trust for the

Registered Owners of the Bonds, and (v) by action or bill in equity enjoin any acts in

violation of the Bond Legislation with respect to the Bonds, or the rights of such Registered
Owners.
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Section 9.03. Appointment of Receiver Any Registered Owner of the Series

20 10 Bonds may. by proper legal action, compel the performance of the duties of the Issuer

under the Bond Legislation and the Act, including, the completion of the Project.

Whenever all that is due upon the Bonds and interest thereon and under any

covenants of this Bond Legislation for reserve, sinking or other funds and upon any other

obligations and interest thereon having a charge, lien or encumbrance upon the revenues of

the Facilities shall have been paid and made good, and all defaults under the provisions of

this Bond Legislation shall have been cured and made good, possession of the Facilities shall

he surrendered to the Issuer upon the entry of an order of the court to that effect. Upon any

subsequent default, any Registered Owner of any Bonds shall have the same right to secure

the further appointment of a receiver upon any such subsequent default.

Such receiver, in the performance of the powers hereinabove conferred upon

him or her or it. shall be under the direction and supervision ot’ the court making such

appointment, shall at all times be subject to the orders and decrees of such court and may be

removed thereby, and a successor receiver may be appointed in the discretion of such court.

Nothing herein contained shall limit or restrict the jurisdiction of such court to enter such

other and further orders and decrees as such court may deem necessary or appropriate for the

exercise by the receiver of any function not specifically set forth herein.
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ARTICLE X

PAYMENT OF BONDS

Section 10.01. Payment of Bonds If the Issuer shall pay or there shall

otherwise he paid. to the Registered Owners of the Series 201() Bonds, the principal of and

interest due or to become due thereon, at the times and in the manner stipulated therein and in

this Bond Legislation. then the pledge of Net Revenues and other moneys and securities

pledged under this Bond Legislation and all covenants, agreements and other obligations of

the Issuer to the Registered Owners of the Series 2010 Bonds shall thereupon cease,

terminate and become void and he discharged and satisfied.

Series 2010 Bonds for the payment of which either moneys in an amount which

shall be sufficient, or securities the principal of and the interest on which, when due, will

provide moneys which, together with the moneys, if any, deposited with the Paying Agent at

the same or earlier time, shall be sufficient, to pay as and when due either at maturity or at the

next redemption date, the principal installments of and interest on such Series 2010 Bonds

shall he deemed to have been paid within the meaning and with the effect expressed in the

first paragraph of this section. All Series 2010 Bonds shall, prior to the maturity thereof, be

deemed to have been paid within the meaning and with the effect expressed in the first

paragraph of this section if there shall have been deposited with the Commission or its agent,
either moneys in an amount which shall be sufficient, or securities the principal of and the

interest on which, when due, will provide moneys which, together with the moneys, if any,

deposited with the Commission or said escrow trustee at the same or earlier time shall be

sufficient, to pay when due the principal installments of an and interest due and to become

due on the Series 2010 Bonds on and prior to the maturity dates thereof. Neither securities

nor moneys deposited with the Commission pursuant to this section nor principal or interest

payments on any such securities shall be withdrawn or used for any purpose other than, and

shall be held in trust for, the payment of the principal of and interest on said Series 2010

Bonds: provided, that any cash received from such principal, redemption premium, if any,

and interest payments on such securities deposited with the Commission or said escrow

trustee, if not then needed for such purpose, shall, to the extent practicable, be reinvested in

securities maturing at times and in amounts sufficient to pay when due the principal
installments of and interest to become due on said Bonds on the maturity dates thereof, and

interest earned from such reinvestments shall be paid over to the Issuer as received by the

Commission or said escrow trustee, free and clear of any trust, lien or pledge. For the

purpose of this section, securities shall mean and include only Government Obligations.
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i\RTICLE XI

MISCELLANEOUS

Section 11 .01
.
Amendment or Modihcation of Bond Legislation Prior to

issuance of the Series 2010 Bonds, this Ordinance may he amended or supplemented in any

way by the Supplemental Resolution. Following issuance of the Series 2010 Bonds, no

material modihcation or amendment ot this Ordinance, or ot ally ordinance, resolution or

order amendatory or supplemental hereto, that would materially and adversely affect the

rights of Registered Owners of the Series 2010 Bonds shall be made without the consent in

writing of the Registered Owners of the Series 2010 Bonds SO affected and then Outstanding;

provided, that no change shall be made in the maturity of the Series 2010 Bonds or the rate of

interest thereon. or in the principal amount thereof, or affecting the unconditional promise of

the Issuer to pay such principal and interest out of the funds herein pledged therefor without

the consent of the Registered Owner thereof. No amendment or modification shall he made

that would reduce the percentage of the principal amount of the Series 2010 Bonds required
for consent to the above-permitted amendments or modifications.

Section 11.02. Bond Legislation Constitutes Contract The provisions of the

Bond Legislation shall constitute a contract between the Issuer and the Registered Owners of

the Series 2010 Bonds, and no change, variation or alteration of any kind of the provisions of

the Bond Legislation shall be made in any manner, except as in this Bond Legislation

provided.

Section 11.03. Severability of Invalid Provisions If any section, paragraph,
clause or provision of this Ordinance should be held invalid by any court of competent

jurisdiction, the invalidity of such section, paragraph, clause or provision shall not affect any

of the remaining provisions of this Ordinance, the Supplemental Resolution or the

Series 2010 Bonds.

Section 11.04. Headings, Etc The headings and catchlines of the articles,

sections and subsections hereof are for convenience of reference only, and shall not affect in

any way the meaning or interpretation of any provision hereof.

Section 11.05. Conflicting Provisions Repealed; Prior Ordinances All

ordinances, orders or resolutions and or parts thereof in conflict with the provisions of this

Ordinance are, to the extent of such conflict, hereby repealed.
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Section I 1.06. Covenant ot Due Procedure, Etc The Issuer covenants that all

acts, conditions, things and procedures required to exist, to happen. to he performed or to be

taken precedent to and in the enactment of this Ordinance do exist, have happened. have been

pertormed and have been taken in regular and due time, form and nianner as required by and

in full compliance with the Jaws and Constitution of the State of West Virginia applicable
thereto: and that the President. the Secretary and members of the Governing Body were at all

times when any actions in connection with this Ordinance occurred and are duly in office and

duly qualified for such office.

Section 11.07. Statutory Notice and Public He~ffing Upon adoption hereof, an

abstract of this Ordinance in the form set forth in Exhibit C attached hereto and incorporated
herein by reference, shall be published once a week for 2 successive weeks within a period of

fourteen consecutive days, with at least 6 full days intervening between each publication, in

The St. Marys Oracle a qualified newspaper published and of general circulation in Pleasants

County, together with a notice stating that this Ordinance has been adopted and that the

Issuer contemplates the issuance of the Series 2010 Bonds, and that any person interested

may appear before the Governing Body upon a date certain, not less than 10 days subsequent
to the date of the first publication of such abstract of this Ordinance and notice, and present

protests, and that a certified copy of this Ordinance is on file with the Governing Body for

review by interested persons during office hours of the Governing Body. The Governing
Body hereby determines that the abstract of this Ordinance as set forth in Exhibit C contains

sufficient information as to give notice of the contents hereof. At such hearing, all objections
and suggestions shall be heard and the Governing Body shall take such action as it shall deem

proper in the premises.
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Section I 1 .08. Effective Date This Ordinance shalt take effect immediately

lollowing public hearing hereon and final reading hereof.

Passed on First Reading: May 3. 201()

Passed on Second Reading: May 10. 2010

Passed on Final Reading
Following Public Hearing: May 24, 2010

/E~’resident
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CERTI FICATION

Certified a true copy of an Ordinance duty passed by Board of the

PLEASANTS COUNTY DEVELOPMENT AUTHORITY on May 10.2010. and effective

May 24. 2010.

Dated this ~1 ~ay of
____________,

2010.

SEALI

/
~iS~’cretary
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F~XH1BIT A

THE PROJECT

‘he Project ConSists of (1) the acquisition and construction ot U water

distribution system to serve 200 customerS residing in the Jefferson. Lafayette. McKim.

Union and Washington Magisterial Districts in Pleasants County and the expansion of Union

Williams Public Service District’s System to serve additional customers residing in the Guard

Hill area of Pleasants County, and all appurtenances thereunto.
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EXHIBiT B

SLOAN AGREEMENTI
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C

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

NOTICE OF PUBLIC HEARING AND ABSTRACT OF BOND ORDINANCE

Notice is hereby given to any person interested that on May 10. 2010. the

Board of the Pleasants County Development Authority (the issuer”), adopted an ordinance

which. among other things:

I. Authorized the acquisition, construction and equipping of certain

waterworks facilities to be located in Pleasants County (the “Facilities”) and the financing of

the cost, not otherwise provided, thereof through the issuance of not more than $5,000,000 in

aggregate principal amount of Waterworks Lease Revenue Bonds. Series 2010 A (West

Virginia Infrastructure Fund) and Waterworks Lease Revenue Bonds. Series 2010 B/C (West

Virginia Water Development Authority) (collectively, the “Bonds”).

2. Directed that the Bonds be issued in such principal amounts, bear

interest at such rate or rates, not exceeding the then legal maximum rate, payable quarterly on
such dates, mature on such dates and in such amounts and redeemable, in whole or in part, as

prescribed in a supplemental resolution or in the Loan Agreements for the Bonds; authorized

the execution and delivery of the Loan Agreements.

3. Directed the creation of a revenue fund and the disposition of certain

leases of the Facility; provided for the payment of debt service on the Bonds; directed the

creation of sinking funds and reserve accounts for the Bonds; directed the creation of a bond

construction trust fund and the disbursement of Bond proceeds.

4. Provided that the Bonds shall not be or constitute an indebtedness of the

Issuer within the meaning of any constitutional or statutory provision or limitation, but shall

be payable solely from the Net Revenues of the Issuer: pledged the Net Revenues of the

Issuer to payment of the Bonds and established the rights of the registered owners of the

Bonds to the Net Revenues of the Issuer; provided certain conditions for the issuance of

additional bonds.
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5. 1~stahlished the events of default and the remedies of the registered

OWUCt5 of the Bonds: and provided f~r the modification or amendment of the Ordinance upon

the terms and conditions set forth in the Ordinance.

‘I’he Issuer contemplates the issuance of the Bonds described in and under the

conditions set torth in the Ordinance abstracted above. Any person interested may appear

before the Board of the Pleasants County Development Authority at a special meeting on

May24. 2010.. at 5:30 p.m.. at 2272 North Pleasants Highway. St. Marys. West Virginia. and

present protests and he heard as to whether the above-described Ordinance shall be put into

effect.

A certified copy of the Ordinance as adopted by the Board is on file with the

Secretary for review by interested persons during the office hours of the Issuer.

Secretary
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2.5

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

SUPPLEMENTAL RESOLUTION

SUPPLEMENTAL RESOLUTION PROVIDING AS TO THE

PRINCIPAL AMOUNT, DATE, MATURITY DATE, INTEREST RATE,
PAYMENT SCHEDULE, SALE PRICE AND OTHER TERMS OF THE

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C (WEST
VIRGINIA WATER DEVELOPMENT AUTHORITY); AUTHORIZING

AND APPROVING THE SALE AND DELIVERY OF SUCH BONDS TO

THE WEST VIRGINIA WATER DEVELOPMENT AUTHORITY;
APPROVING AND RATIFYING THE LOAN AGREEMENT WITH

RESPECT TO SUCH BONDS; DESIGNATING A REGISTRAR,
PAYING AGENT AND DEPOSITORY BANK; AND MAKING OTHER

PROVISIONS AS TO THE BONDS.

WHEREAS, the Board (the “Governing Body”) of the Pleasants County
Development Authority (the “Issuer”) has duly and officially adopted a Bond Ordinance

on May 24, 2010 (the “Ordinance”), entitled:

ORDINANCE AUTHORIZING THE ACQUISITION AND

CONSTRUCTION OF CERTAIN PUBLIC WATERWORKS

FACILITIES OF THE PLEASANTS COUNTY DEVELOPMENT

AUTHORITY AND THE FINANCING OF THE COST THEREOF, NOT

OTHERWISE PROVIDED, THROUGH THE ISSUANCE BY THE

AUTHORITY OF NOT MORE THAN $3,500,000 IN AGGREGATE

PRINCIPAL AMOUNT OF WATERWORKS LEASE REVENUE

BONDS, SERIES 2010 A (WEST VIRGINIA INFRASTRUCTURE

FUND) AND NOT MORE THAN $1,500,000 IN AGGREGATE

PRINCIPAL AMOUNT OF WATERWORKS LEASE REVENUE

BONDS, SERIES 2010 B AND SERIES 2010 C (WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY); PROVIDING FOR THE

RIGHTS AND REMEDIES OF AND SECURITY FOR THE

REGISTERED OWNERS OF SUCH BONDS; AUTHORIZING

EXECUTION AND DELIVERY OF ALL DOCUMENTS RELATING TO

THE ISSUANCE OF SUCH BONDS; APPROVING, RATIFYING AND
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CONFIRMING LOAN AGREEMENTS RELATING TO SUCH BONDS;

AUTHORIZING THE SALE AND PROVIDING FOR THE TERMS AND

PROVISIONS OF SUCH BONDS AND ADOPTING OTHER

PROVISIONS RELATING THERETO.

WHEREAS, the capitalized terms used herein and not otherwise defined

herein shall have the sam.e meaning set forth in the Ordinance when used herein;

WHEREAS, the Ordinance provides for the issuance of the Issuer’s

Waterworks Lease Revenue Bonds, Series 2010 C (West Virginia Water Development
Authority), in an aggregate principal amount not to exceed $1,500,000 (the “Series 2010

C Bonds” or the “Bonds”), and a loan agreement relating to the Series 2010 C Bonds,

including all schedules and exhibits attached thereto by and between the Issuer and the

Authority (the “Series 2010 C Loan Agreement” or the “Loan Agreement”) all in

accordance with Chapter 7, Article 12, Chapter 8, Article 16, Chapter 31, Article 1 5A

and Chapter 22C, Article 1 of the Code of West Virginia, 1931, as amended (collectively,
the “Act”); and in the Ordinance it is provided that the exact principal amount, date,

maturity date, interest rate, payment schedule, sale price and other terms of the Bonds

should be established by a supplemental resolution, and that other matters relating to the

Bonds be therein provided for;

WHEREAS, on June 11, 2010, the Issuer issued its Waterworks Lease

Revenue Bonds, Series 2010 B in the aggregate principal amount of $100,000 and

pursuant to the Ordinance is authorized to issue not to exceed $1,400,000 in aggregate

principal amount of Series 2010 C Bonds;

WHEREAS, the Loan Agreement have been presented to the Issuer at this

meeting;

WHEREAS, the Bonds are proposed to be purchased by the Authority

pursuant to the Loan Agreement; and

WHEREAS, the Governing Body deems it essential and desirable that this

supplemental resolution (the “Supplemental Resolution”) be adopted, that the Loan

Agreement be approved and ratified, that the exact principal amount, date, maturity date,

interest rate, payment schedule, sale price and other terms of the Bonds be fixed hereby
in the manner stated herein, and that other matters relating to the Bonds be herein

provided for.

NOW, THEREFORE, BE IT RESOLVED BY THE GOVERNING BODY

OF PLEASANTS COUNTY DEVELOPMENT AUTHORITY:

{C1802 180. 1)
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Section 1 Pursuant to the Ordinance and the Act, this Supplemental
Resolution is adopted and there are hereby authorized and ordered to be issued the

following Bonds of the Issuer:

Series 2010 C Bonds Pleasants County Development Authority
Waterworks Lease Revenue Bonds, Series 2010 C (West Virginia Water Development

Authority), of the Is suer, originally represented by a single bond, numbered CR-i, in the

original principal amount of $900,000. The Series 2010 C Bonds shall be dated the date

of delivery, shall finally mature October 1, 2027, and shall bear interest at a rate of 4%

per annum. The interest of the Series 2010 C Bonds shall be payable semi-annually on

April 1 and October 1 of each year, commencing October 1, 2010, in the amounts set

forth in the Schedule Y attached to the Loan Agreement and incorporated in and made a

part of the Series 2010 C Bonds. The principal of the Series 2010 C Bonds shall be

payable annually on October 1 of each year commencing October 1, 2013, in the amounts

set forth in the Schedule Y attached to the Loan Agreement. The Series 2010 C Bonds

shall be subject to redemption upon the written consent of the Authority, and upon

payment of the redemption premium, if any, and otherwise in compliance with the Loan

Agreement, so long as the Authority shall be the Registered Owner of the Series 2010 C

Bonds.

Section 2 Pursuant to Section 7.06 of the Ordinance the Series 2010 C

Bonds are issued on a parity with the Series 2010 A Bonds and Series 2010 B Bonds and

the payment of the debt service of the Series 2010 C Bonds are secured by a first lien on

the Net Revenues of the Issuer which lien is on a parity with the lien of the Series 2010 A

Bonds and the Series 2010 B Bonds.

Section 3 All other provisions relating to the Bonds and the text of the

Bonds shall be in substantially the form provided in the Ordinance.

Section 4 The Issuer hereby authorizes, approves, ratifies and accepts
the Loan Agreement, including all schedules and exhibits attached thereto, a copy of

which is incorporated herein by reference, and the execution and delivery of the Loan

Agreement by the President and the performance of the obligations contained therein, on

behalf of the Issuer, are hereby authorized, approved and directed. The Issuer hereby
affirms all covenants and representations made in the Loan Agreement and in the

applications to the Council and the Authority. The price of the Bonds shall be 100% of

par value, there being no interest accrued thereon, provided that the proceeds of the

Series 2010 C Bonds shall be advanced from time to time as requisitioned by the Issuer.

{C1802180.1}
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Section 5 The Issuer hereby appoints and designates United Bank, Inc.,

Charleston, West Virginia, to serve as Registrar (the “Registrar”) for the Bonds under the

Ordinance and approves and accepts the Registrar’s Agreement to be dated the date of

delivery of the Bonds, by and between the Issuer and the Registrar, and the execution and

delivery of the Registrar’s Agreement by the President, and the performance of the

obligations contained therein, on behalf of the Issuer, are hereby authorized, directed and

approved.

Section 6 The Issuer hereby appoints and designates the West Virginia
Municipal Bond Commission, Charleston, West Virginia (the “Commission”), to serve as

Paying Agent for the Bonds under the Ordinance.

Section 7 The Issuer hereby appoints and designates WesBanco Bank,

Inc., Parkershurg, West Virginia, to serve as the Depository Bank for the Series 2010 C

Bonds under the Ordinance.

Section 8 Series 2010 C Bonds proceeds in the amount of $54,000 shall

be deposited in the Series 2010 C Bonds Sinking Fund as capitalized interest.

Section 9 Series 2010 C Bonds proceeds in the amount of $-0- shall be

deposited in the Series 2010 C Bonds Reserve Account.

Section 10 The grant from the Pleasants County Commission for fiscal

year 2012 shall be deposited monthly into the Series 2010 C Bonds Reserve Accounts

along with the Series 2010 A Bonds Reserve Account and the Series 2010 B Bonds

Reserve Account, as previously authorized in the Supplemental Resolution of the Issuer

adopted May 24, 2010. All earnings on the Series 2010 C Bonds Reserve Accounts for

the fiscal year ending June 30, 2012, shall be transferred by the Commission into the

Series 2010 C Bonds Sinking Fund and applied to the payment of interest on the Series

2010 C Bonds to the not extent previously capitalized.

The Issuer hereby creates the Series 2010 C Bonds Construction Fund to be

held by the Depository Bank separate and apart from all other funds of the Depository
Bank and the Issuer.

Section 11 The remaining proceeds of the Series 2010 C Bonds, as

advanced from time to time, shall be deposited in the Series 2010 C Bonds Construction

Trust Fund for payment of costs of the Project, including costs of issuance of the Series

2010 C Bonds.
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Section 12 The President and Secretary are hereby authorized and directed

to execute and deliver such other documents and certificates required or desirable in

connection with the Bonds hereby and by the Ordinance approved and provided for, to

the end that the Bonds may be delivered to the Authority pursuant to the Loan

Agreements on or about August 19, 2010.

Section 13 The acquisition and construction of the Project and the

financing thereof in part with proceeds of the Bonds are in the public interest, serve a

public purpose of the Issuer and will promote the health, welfare and safety of the

residents of the Issuer.

Section 14 The Issuer hereby determines to invest all moneys in the

funds and accounts established by the Ordinance held by the Depository Bank until

expended, in money market accounts secured by a pledge of Government Obligations,
and therefore, the Issuer hereby directs the Depository Bank to invest all moneys in such

money market accounts until further directed in writing by the Issuer. Moneys in the

Series 2010 C Bonds Sinking Fund and the Series 2010 C Bonds Reserve Accounts shall

be invested by the Conmiission in the West Virginia Consolidated Fund.

Section 15 The Issuer hereby approves and accepts all contracts relating
to the financing, acquisition and construction of the Project and the President is hereby
authorized and directed to execute and deliver all such contracts.

Section 16 The Issuer hereby approves the costs of issuance and

authorizes the payment of the same.

Section 17 The Issuer hereby appoints Bill Israel as acting President of

the Issuer for the purposes of the issuance of the Bonds and taking any action necessary

to issue the Bonds, including the execution of all documents required.

Section 18 This Supplemental Resolution shall be effective immediately
following adoption hereof.
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Adopted this,t~th day of August, 2010.

Acting President
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CERTIFICATION

Certified as a true copy of a Supplemental Resolution duly adopted by the

Board of Pleasants County Development Authority on the -l~,day of August, 2010.

rn~
Dated this.,1-~ day of August, 2010.

SEAL]
__________________

~cretary
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AGREEMENT AND LEASE

Between

PLEASANTS COUNTY DEVELOPMENT AUTHORITY,
Lessor

and

THE COUNTY COMMISSION OF PLEASANTS COUNTY,
WEST VIRGINIA

Lessee

Dated effective as of August 19, 2010

(Union Williams Public Service District Project)
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AGREEMENT AND LEASE

This Agreement and Lease (hereinafter called the “Lease”) dated effective as of

August 19, 2010, by and between the PLEASANTS COUNTY DEVELOPMENT

AUTHORITY, a public agency and county development authority, organized and existing
under and by virtue of the provisions of the Constitution and laws of the State of West

Virginia, as lessor (hereinafter called the “Issuer” or the “Lessor”), and THE COUNTY

COMMISSION OF PLEASANTS COUNTY, a public corporation and political subdivision

of the State of West Virginia, as lessee (hereinafter called the “County Commission” or the

“Lessee”).

WITNES SETH:

WHEREAS, pursuant to the authority of Chapter 7, Article 12, of the Code of

West Virginia, 1931, as amended (the “Act”), the County Commission entered an order on

October 18, 1988, creating the Issuer, a public agency with perpetual existence and a county

development authority within the meaning of the Act;

WHEREAS, the Issuer under the Act has plenary power and authority to

contract and be contracted with, to stimulate and promote the expansion of all kinds of

business and industrial activity which will tend to advance business and industrial

development and maintain the economic stability of the county, provide maximum

opportunities for employment, encourage thrift, and improve the standard of living of the

citizens of the county, for public purposes, to such persons and upon such terms as the Issuer

deems proper;

WHEREAS, the County is empowered and authorized by Chapter 7, Article 1

and Chapter 7, Article 20 of the West Virginia Code of 1931, as amended, to expend public
funds to acquire, install, construct, establish, extend, equip, repair, maintain and operate
waterworks facilities;

WHEREAS, the Issuer under the Act has plenary power and authority to issue

negotiable notes, mortgage bonds, other bonds, debentures or other evidences of

indebtedness and provide for the rights of the holders thereof, incur any proper indebtedness

and issue any obligations and give any security therefor which it may deem necessary or

advisable in connection with exercising powers as provided in the Act;
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WHEREAS, the Issuer has, at the request of the County Commission, agreed to

acquire, construct and equip certain public waterworks facilities, to be located on certain real

property in Pleasants County, West Virginia, all as set forth in EXHIBIT A -WATERLINE

LOCATIONS, attached hereto as a part hereof and incorporated by reference herein

(collectively, the “Site”), which real property is more particularly described in EXHIBIT B -

REAL PROPERTY DESCRIPTION, attached hereto as a part hereof and incorporated by
reference herein, such public waterworks facilities to include, but not be limited to, certain

personal property, more particularly described in EXHIBIT C - PERSONAL PROPERTY

DESCRIPTION, attached hereto as a part hereof and incorporated by reference herein, (such
real estate, improvements, fixtures and equipment, and all further additions, improvements
and additional facilities of every kind and nature located at the Site, now or hereafter

acquired or constructed thereon, herein called the “Facilities”) and to lease such Facilities to

the County Commission;

WHEREAS, to assist in the acquisition, construction and equipping of the

Facilities, and the subsequent operation, maintenance, repair and replacement of the

Facilities, the Issuer and the County Commission have entered into an Agreement dated

August 19, 2010 (the “0 & M Agreement”), with the Union Williams Public Service District

(the “PSD”);

WHEREAS, the County Commission and the PSD have provided the Issuer

with plans and specifications for the acquisition, construction and equipping of the Facilities,
which plans and specifications are summarized in the Construction Outline Specifications,
attached hereto as EXHIBIT D - CONSTRUCTION OUTLINE SPECIFICATIONS,
attached hereto as a part hereof, and incorporated by reference herein, and the Issuer and the

County Commission have agreed to appoint the PSD as their agent for the purpose of

acquisition, construction and equipping of the Facilities;

WHEREAS, in order to provide funds for payment of the costs of the

acquisition, construction and equipping of the Facilities, as well as costs incidental thereto,

the Issuer and the County Commission have each determined by order, resolution or

ordinance duly adopted by their respective governing bodies that the Issuer will issue its

Waterworks Lease Revenue Bonds, Series 2010 C, in an aggregate principal amount not to

exceed $1,400,000 (the “Series 2010 Bonds”), under and pursuant to an Ordinance of the

Issuer (the “Ordinance”);

WHEREAS, the County Commission has agreed to lease the Facilities and,

subject to existing law, make lease payments that shall be sufficient to pay debt service on

the Series 2010 Bonds; and
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WHEREAS, the Issuer and the County Commission have duly authorized the

execution and delivery of this Lease by resolution, ordinance or order duly adopted or

enacted by their respective governing bodies.

NOW THEREFORE, in consideration of the premises and other good and

valuable consideration and of the mutual benefits, covenants and agreements herein

expressed, the receipt and sufficiency of all of which are hereby acknowledged, the Issuer

and the County Commission hereby agree as follows:
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ARTICLE I

DEFINITIONS, ETC.

Section 1.01. Terms Defined In addition to terms defined elsewhere herein

and in the Ordinance (including the recitals hereto and the recitals in the Ordinance), which

shall have the same meanings herein, the following terms shall have the following meanings
herein, unless the context requires otherwise:

“Act” means Chapter 7, Article 12 of the West Virginia Code of 1931, as

amended and in effect on the date of delivery of the Bonds.

“Authorized Representative” or “Authorized Officer” means, with reference to

the Issuer, the President, Vice-President or such other officer or officers designated in writing

by the Issuer to execute those documents or perform those acts to which are then being
referred; with reference to the County Commission, the President or such other officer or

officers designated in writing by the County Commission to execute those documents or

perform those acts to which are then being referred; with reference to the PSD, its Chairman

or any officer designated in writing by the PSD to execute those documents or perform those

acts to which are then being referred; and, with reference to the Authority, such officer or

officers designated in writing by the Authority, as the case may be, to execute those

documents or perform those acts to which are then being referred.

“Authority” means the West Virginia Water Development Authority, which is

expected to be the original purchaser and Registered Owner of the Bonds, or any other

agency, board or department of the State that succeeds to the functions of the Authority.

“Bond” or “Bonds” means the Pleasants County Development Authority
Waterworks Lease Revenue Bonds, Series 2010 C, to be issued pursuant to the Ordinance.

“Bond Counsel” means an attorney or firm of attorneys nationally recognized
as expert in matters relating to the issuance of tax-exempt bonds and initially means Jackson

Kelly PLLC, Charleston, West Virginia.

“Bondholders” or “Holder,” when referring to the Bonds, means the person in

whose name the Bonds are Registered, as provided in the Ordinance.

“Business Day” means any day other than a Saturday, Sunday or a day on

which national banking associations or West Virginia banking corporations are authorized by
law to remain closed.
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“Construction Outline Specifications” means the summary of the plans and

specifications for the acquisition, construction and equipping of the Facilities attached hereto

as EXHIBIT D - CONSTRUCTION OUTLINE SPECIFICATIONS.

“Construction Period” means the period of time during which the Facilities are

being constructed.

“County Commission” or “Lessee” means The County Commission of

Pleasants County, Pleasants County, West Virginia.

“Closing Date” means the date upon which there is an exchange of the Bonds

for the proceeds representing the original purchase price thereof.

“Code” means the Internal Revenue Code of 1986, as amended and

supplemented from time to time, and Regulations thereunder.

“Deed of Trust and Security Agreement” means the Deed of Trust and Security
Agreement dated as of the date hereof from the Issuer to the trustees named therein to secure

the Authority for the repayment of the principal of and interest on the Bonds, as amended and

supplemented from time to time.

“Event of Default” means any of the events described as an Event of Default in

Section 10.01 hereof.

“Facilities” means the Site, all improvements, buildings, fixtures, equipment and
other personal property, together with all additions, improvements and additional facilities

thereto, of every kind and nature located at the Site, now or hereafter acquired or constructed

thereon, which have been leased by the Issuer to the County Commission pursuant to this

Lease and are subject to the lien of the Deed of Trust and Security Agreement, subject to

Permitted Encumbrances.

“FDIC” means the Federal Deposit Insurance Corporation or any successor to

the functions of the FDIC.

“Fiscal Year” means the fiscal year of the Issuer which, at the time of the

original execution and delivery of this Lease begins on July 1 and ends on the next

succeeding June 30, or such other 12-month period as may be designated by the Issuer in

writing delivered to the Authority.

“Issuer” or “Lessor” means the Pleasants County Development Authority, a

public corporation and county development authority organized and existing under and by
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virtue of the provisions of the Constitution and laws of the State, created by the County
Commission pursuant to the Act, and any successor in function.

“Lease” means this Agreement and Lease, all amendments thereof and

supplements thereto and where applicable, also means any subsequent lease or leases of all or

any portion of the Facilities.

“Lease Term” shall have the meaning assigned to such term under Section 5.01

hereof.

“Net Proceeds” means, when used with respect to any insurance or

condemnation award, the gross proceeds from the insurance or condemnation award with

respect to which that term is used remaining after payment of all expenses (including
attorneys’ fees) incurred in the collection of such gross proceeds.

“0 & M Agreement” means the agreement among the Issuer, the County
Commission and the PSD, dated as of August 19, 2010, relating to the acquisition,
construction and equipping of the Facilities and the subsequent operation, maintenance,

repair and replacement of the Facilities.

“Operating and Maintenance Expenses” means, with respect to the Facilities

and with respect to the period of determination, the costs and expenses of normal operation
and maintenance of the Facilities, including, without limitation, the costs and expenses of

salaries and fringe benefits, utility service, insurance, taxes, fees, licenses, permits,
administrative expenses, normal maintenance and repairs but excluding, however,

depreciation, amortization, charges for renewal and replacement and other noncash expenses.

“Permitted Encumbrances” means this Lease, the Deed of Trust and Security

Agreement and, as of any particular time,

(1) Liens for taxes and special assessments which are not then

delinquent or, if then delinquent, are being contested by the Issuer in good
faith;

(2) Utility, access and other easements and rights-of-way, restrictions

and exceptions that the Issuer certifies will not interfere with or impair the

operation of the Facilities (or, if it is not being operated, the operation for

which it was designed or last modified);

(3) Any subordinate, junior and inferior mechanics’, laborers’ or

materialmen’s lien if payment is not yet due; provided, however, such a lien
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may not be of record for in excess of 30 days unless contested in good faith by
the Issuer;

(4) Such minor defects and irregularities of title as normally exist with

respect to properties similar in character to the Facilities and which do not

materially adversely affect the value of the Facilities or impair the property

affected thereby for the purpose for which it was acquired or is held or used by
the Issuer;

(5) Zoning laws and similar restrictions;

(6) Subleases of a portion or portions of the Facilities bearing a term

less than or equal to the then remaining term of the Lease, which subleases

shall be subordinate to the lien of the Deed of Trust and Security Agreement
and consented to in writing by the Authority, which consent shall not be

unreasonably withheld;

(7) Such subsequent leases of the Facilities or portions thereof in

accordance with the terms of this Lease and which shall be subject to the lien

of the Deed of Trust and Security Agreement and consented to in writing by
the Authority;

(8) Liens, security interests and other encumbrances which are expressly

subject and subordinate to this Lease and the Deed of Trust and Security

Agreement and consented to in writing by the Authority and the PSD; and

(9) The 0 & M Agreement.

“Person” means natural persons, firms, associations, corporations, partnerships
and public bodies.

“President” means the President of the Issuer.

“PSD” means the Union Williams Public Service District or any successor

thereto.

“Regulations” means temporary and permanent regulations promulgated under

the Code, and includes applicable regulations promulgated under the Internal Revenue Code

of 1954.
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“Rent” means all receipts, revenues, income and other moneys received by or on

behalf of the Issuer under the Lease.

“Site” means the real estate described in EXHIBIT B - REAL PROPERTY

DESCRIPTION, attached hereto as a part hereof, and incorporated by reference herein, and

any additional real property which is made subject to the lien of the Deed of Trust and

Security Agreement.

“State” means the State of West Virginia.

“Title” means good and marketable fee simple absolute title as to the Facilities,
subject only to Permitted Encumbrances.

“Written Request” means a request in writing signed by the President or a Vice-

President of the Issuer or any other officer or officers designated by the Issuer.

Any requirement for execution of this Lease, the Bonds or any Certificate or other

document by a Chairman, President or Secretary or other officer shall mean that such Bonds,
Certificate or other document may be executed by the Vice Chairman, Vice-President,
Assistant Secretary or Assistant to such other officer.

All references in this instrument to designated “Articles,” “Sections” and other

subdivisions are to be designated Articles, Sections and other subdivisions of this instrument

as originally executed. The words “herein,” “hereof’ and “hereunder” and other words of

similar import refer to this Lease as a whole and not to any particular Article, Section or other

subdivision unless the context indicates otherwise.

The terms defined in this Section have the meanings assigned to them in this

Section, words importing the singular shall include the plural as well as the singular and

vice versa, words importing persons shall include firms, associations and corporations, and

words importing the masculine, feminine and neuter gender shall be deemed to include all

such genders.

All accounting terms not otherwise defined herein have the meanings assigned to

them in accordance with generally accepted accounting principles.

Section 1.02. Exhibits The following Exhibits are attached to and by
reference are hereby made a part of this Lease:

EXHIBIT A - WATERLINE LOCATIONS

EXHIBIT B - REAL PROPERTY DESCRIPTION

EXHIBIT C - PERSONAL PROPERTY DESCRIPTION

EXHIBIT D - CONSTRUCTION OUTLINE SPECIFICATIONS

{C1565395.2}
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ARTICLE II

REPRESENTATIONS

Section 2.01. Representations, Findings, Determinations and Warranties by
the Issuer The Issuer makes the following representations, findings, determinations and

warranties as the basis for the undertakings and covenants on its part and on the part of the

Lessee contained herein, all such representations and warranties to be maintained until

termination of this Lease:

(A) The Issuer is a public agency and county development
authority validly created and existing under the Act and the other laws of the

State, is authorized to enter into the transactions contemplated by this Lease,

the Ordinance and all other documents, agreements, instruments and

certificates in connection herewith and therewith and to carry out its

obligations hereunder and thereunder, has been duly authorized to execute and

deliver this Lease and all other documents, agreements, instruments and

certificates in connection herewith and therewith, and agrees that it will do or

cause to be done all things necessary to preserve and keep in full force and

effect its existence.

(B) The acquisition, construction and installation of the Facilities,

the issuance and sale of the Bonds, the enactment of the Ordinance, the

execution and delivery of this Lease and all other agreements, documents,

instruments and certificates in connection herewith and therewith and the

performance of all covenants and agreements of the Issuer contained in this

Lease, the Ordinance and all other documents, agreements, instruments and

certificates in connection herewith and therewith and of all other acts and

things required under the Constitution and laws of the State, or any other

document, agreement or instrument by which the Issuer is bound, to make this

Lease, the Ordinance and all other documents, agreements and certificates in

connection herewith and therewith valid and binding obligations of the Issuer

in accordance with the terms thereof, are authorized by the Act and other laws

of the State and have been duly authorized by proceedings of the Issuer

enacted or adopted at meetings thereof duly called and held.

(C) The Issuer has not made, done, executed or suffered, and

warrants that it will not make, do, execute or suffer any act or thing whereby
its Title to and interest in the Facilities shall or may be impaired, charged or

encumbered in any manner whatsoever except for Permitted Encumbrances.
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(D) To finance the costs of acquisition, construction and

installation of the Project and to pay the costs of issuance thereof, the Issuer

has authorized issuance of the Bonds in the aggregate principal amount of not

more than $1,400,000 to be issued upon the terms set forth in the Ordinance,
under the provisions of which, in order to secure the payment of the principal,
premium, if any, and interest on the Bonds, the interest of the Issuer in this

Lease and the Rent to be received hereunder are pledged and assigned to the

Authority, and the Facilities shall become subject to the lien and pledge
provided for in the Deed of Trust and Security Agreement for the benefit of the

Bondholders.

(E) The Issuer has found and determined, and does hereby find

and determine, that (i) the acquisition, construction and installation of the

Project as provided for under this Lease, (ii) the financing of such acquisition,
construction and installation by the issuance, sale and delivery by it of the

Bonds, (iii) the leasing by it of the Facilities to the County Commission under

and pursuant hereto, and (iv) all other things contemplated by or contained in

this Lease and the Ordinance, are necessary, proper and appropriate to

accomplish the public purpose of providing waterworks facilities to supply
potable water to currently unserved portions of the County.

~ction 2.02. Representations and Warranties by the County Commission

The County Commission makes the following representations and warranties, all such

representations and warranties to be applicable upon and following issuance of the Bonds

and to be maintained until termination of this Lease:

(A) The County Commission is a political subdivision of the State,

duly and validly created and existing under the Constitution and the other laws

of the State, has been duly authorized to execute and deliver this Lease and all

other agreements, documents, instruments and certificates in connection

herewith and therewith, and agrees that it will do or cause to be done all things

necessary to preserve and keep in full force and effect its existence.

(B) The acquisition, construction and installation of the Facilities,
the execution and delivery of this Lease and all other agreements, documents,
instruments and certificates in connection herewith, and the performance of all

covenants and agreements of the County Commission contained in this Lease

and all other agreements, documents, instruments and certificates in

connection herewith, and of all other acts and things required under the

Constitution and laws of the State, or any other document, agreement or

instrument by which the County Commission is bound, to cause the
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acquisition, construction and equipping of the Facilities and to make this Lease

and all agreements, documents and instruments in connection herewith, valid

and binding obligations of the County Commission in accordance with the

terms thereof, are duly authorized under the Constitution and other laws of the

State and have been duly authorized by proceedings of the County
Commission enacted or adopted at meetings thereof duly called and held. No

authority or proceedings for the execution and delivery of this Lease and the

performance of the obligations hereunder has or have been repealed, revoked

or rescinded.

(C) There is no action, suit, proceeding, inquiry, order, claim,

counterclaim, arbitration, demand or investigation at law or in equity or before

or by any court, public board, authority or body, pending or threatened, or any

order, judgment or decree in progress, nor is there any basis therefor, which

would adversely affect the County Commission, the Facilities or the

transactions contemplated by this Lease or any of the documents, agreements,
instruments or certificates in connection herewith or the consummation of the

transactions contemplated thereby, the payment of Rent hereunder from legally
available funds of the County Commission, subject to annual appropriation by
the County Commission, the application of any money or security granted by
the County Commission that may be used for payment of the Bonds or the

operation of the Facilities, or which in any way would adversely affect the

validity or enforceability of this Lease, the Bonds or the Deed of Trust and

Security Agreement or the payment of Rent hereunder from legally available

funds of the County Commission or which in any way would adversely affect

the ability of the County Commission to perform its obligations under this

Lease or any agreement, document or instrument in connection herewith and

therewith, the creation, organization or existence of the County Commission,
the title to office of any officer thereof or the power of the County
Commission to lease and operate the Facilities.

(D) The County Commission will operate the Facilities, or cause

the Facilities to be operated by the PSD under the 0 & M Agreement, as a

public water distribution system until the date on which all of the Bonds have

been fully paid and are no longer outstanding.

(E) The execution and delivery of this Lease and all documents,

agreements, instruments and certificates in connection herewith, the

consummation of the transactions contemplated hereby, and the compliance
with, fulfillment of and carrying out of the provisions and terms hereof and

thereof, including without limitation the operation of the Facilities, do not and
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will not, with or without the giving of notice or passage of time, or both,

conflict with or constitute on the part of the County Commission a violation or

breach of or constitute or result in a default or loss of rights (or give rise to any

right of termination, cancellation or acceleration) under or result in the creation

of any lien, charge or encumbrance pursuant to and are not materially
adversely affected by any mortgage, indenture, note agreement, bond, contract,

lease, document, resolution, deed of trust or other agreement, obligation or

instrument to which the County Commission is a party or by which the County
Commission or its properties are bound or affected or any charter provision,

judgment, statute, ordinance, order, rule, law, court decision, decree or

regulation by which the County Commission or its properties are subject or

affected, and will not cause any forfeiture or impairment of any license,

authorization or permit.

(F) The County Commission has complied in all material respects
with the applicable provisions of law which would affect its ability to enter

into this Lease and consummate the transactions set forth herein and has full

legal right, power and authority to enter into, execute and deliver this Lease

and all other documents, agreements, instruments and certificates in

connection herewith and perform its obligations hereunder and thereunder, to

lease, operate and use the Facilities, to conduct its business as contemplated in

this Lease, and to carry out and consummate all transactions contemplated by
the foregoing, including, without limitation, the payment of Rent hereunder

from legally available funds of the County Commission, subject to annual

appropriation by the County Commission.

(G) Funds have been appropriated by the County Commission or

are otherwise available in an amount sufficient to make all rental payments, if

any, during the Fiscal Year beginning July 1, 2010, and the County
Commission reasonably believes that funds can be obtained in an amount

sufficient to make all rental payments during the entire Lease Term. It is the

County Commission’s intent to make the rental payments for the full Lease

Term if funds are legally available therefor and in that regard the County
Commission represents that: (a) the use of the Facilities is essential to its

proper, efficient and economic functioning or to the services that it provides to

its citizens; (b) the County Commission has an immediate and continuing need
for the use of substantially all of the Facilities, which is not temporary or

expected to diminish in the foreseeable future; and (c) the Facilities are and

will be used by the County Commission only for the purpose of performing
one or more of its governmental or proprietary functions consistent with the

permissible scope of its authority.
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ARTICLE III

ACQUISITION, CONSTRUCTION AND EQUIPPING OF FACILITIES

FACILITIES

Section 3.01. Construction Outline Specifications The County Commission
and the PSD have provided the Issuer with, and the Issuer has agreed to, specific pians and

specifications for the acquisition, construction and equipping of the Facilities, as summarized

in EXHIBIT C - CONSTRUCTION OUTLINE SPECIFICATIONS.

Section 3.02. Appointment of PSD as Agent The Issuer and the County
Commission hereby appoint the PSD as agent of the Issuer and the County Commission for

the purposes of acquisition, construction and equipping of the Facilities and contracting for

all services necessary or incidental thereto and other activities as set forth in the 0 & M

Agreement.

Section 3.03. Acquisition, Construction and Equipping of Facilities by Issuer

The Issuer shall enter into such contracts and agreements as may be necessary, at the request
and direction of the PSD, to enable the Facilities to be acquired, constructed and equipped in

accordance with the Construction Outline Specifications, including all Change Orders which

the PSD may request during the course of the acquisition, construction and equipping of the

Facilities pursuant to Section 3.04 of this Lease.

Section 3.04. Change Orders The Issuer, at the request of the PSD, may

request such changes in the Construction Outline Specifications during the course of the

acquisition, construction and equipping of the Facilities as the PSD deems necessary or

advisable, provided however, that any such Change Order shall not (i) materially adversely
reduce the number of anticipated users of the Facilities upon completion of acquisition,
construction and equipping of the Facilities, or (ii) cause the costs of acquisition,
construction and equipping of the Facilities to exceed the amount available to pay such costs

as provided in the Ordinance. Any Change Orders under this Section shall be deemed

incorporated into and made a part of the Construction Outline Specifications for purposes of

this Lease.

Section 3.05. Insurance During Construction Period During the Construction

Period, the Issuer, the County Commission and/or the PSD, as appropriate shall maintain or

cause to be maintained “all-risk” and “extended risk” property insurance and builder’s risk

and fire insurance, in each case with respect to the Facilities covering physical loss or

damage to the Facilities and as appropriate shall be named as additional insureds.
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ARTICLE IV

ISSUANCE OF BONDS BY THE ISSUER

Section 4.01. Sale of Bonds The Issuer and the County Commission have

determined that the Bonds can be issued and sold upon fair and reasonable terms, and that the

Issuer shall issue, sell and deliver the Bonds in an aggregate principal amount not in excess

of $1,400,000 pursuant to and in conformity with the Ordinance. The proceeds of the Bonds

shall be deposited and applied as provided in the Ordinance.

Section 4.02. Payment of Bonds The principal of, redemption premium, if

any, and interest on the Bonds shall be payable in accordance with the provisions of the

Ordinance and the Bonds, and the Rent paid by the County Commission hereunder shall be

pledged to secure the payment of the Bonds, all as provided herein and in the Ordinance.

Section 4.03. Assignment of Rights Under Lease and Priority of Ordinance

This Lease and the rights, interests, powers, privileges and benefits accruing to or vested in

the Issuer hereunder shall be protected and enforced in conformity with the Ordinance and is

assigned by the Issuer to the Authority as security for the Bonds pursuant to the Ordinance,

and shall be exercised and enforced for or on behalf of the Bondholders in conformity with

the provisions hereof and of the Ordinance. Notwithstanding anything herein or in the

Ordinance to the contrary, this Lease is and shall be expressly subject to the Ordinance. THE

ISSUER SHALL RETAIN NO RIGHTS HEREUNDER, EXCEPT THOSE RIGHTS SET

FORTH IN SECTIONS 6.01 AND 8.07, AND NOTWITHSTANDING ANY PROVISION

HEREIN TO THE CONTRARY, ONLY THE BONDHOLDERS SHALL HAVE THE

RIGHT TO PURSUE ANY REMEDIES HEREUNDER.
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14



BllO~28O PABE 133

ARTICLE V

DEMISING CLAUSES AND RENT

Section 5.01. Leasing of the Facilities - Term of Lease In consideration of

the Rent to be received by the Issuer and of the covenants, agreements and promises herein

contained to be kept and performed by the County Commission, and in consideration of the

issuance of the Bonds by the Issuer and the assignment of the Lease by the Issuer to the

trustees named in the Deed of Trust and Security Agreement, the Issuer hereby demises and

leases the Facilities to the County Commission and the County Commission hereby hires,
takes and leases the Facilities from the Issuer, for the Lease Term, at the Rent and on the

conditions herein set forth.

The term of the demise and leasing of the Facilities by the Issuer to the County
Commission, subject to the provisions hereof (the “Lease Term”), shall commence on the

Closing Date, and shall extend, unless sooner terminated in accordance with the provisions
hereof, to June 1, 2028, provided, however, that the Lease Term shall expire on such earlier

or later date as the principal of, premium, if any, and interest on all the Bonds and all other

expenses or amounts payable by the County Commission hereunder or under the Ordinance

are paid or provisions for the payment thereof have been made.

NOTWITHSTANDING THE FOREGOING OR ANYTHING HEREIN TO THE

CONTRARY, THE ISSUER HEREBY GRANTS TO THE COUNTY COMMISSION THE

OPTION TO TERMINATE THIS LEASE DURING ANY FISCAL YEAR COVERED

HEREBY, IN ACCORDANCE WITH THE ACT AND OTHER PROVISIONS OF LAW,

AND IN THE EVENT OF THE EXERCISE OF SUCH OPTION TO TERMINATE THIS

LEASE, THE RENT PAYABLE HEREUNDER SHALL BE CANCELED WITHOUT

PENALTY TO THE COUNTY COMMISSION AT THE END OF THE THEN CURRENT

FISCAL YEAR, WHEREUPON THE COUNTY COMMISSION SHALL SURRENDER

THE PREMISES TO THE ISSUER AT THE END OF THE THEN CURRENT FISCAL

YEAR. THE COUNTY COMMISSION COVENANTS TO PROVIDE THE ISSUER AND

THE AUTHORITY WITH WRITTEN NOTICE, IN ACCORDANCE WITH

SECTION 11.01 HEREOF, OF ITS INTENTION TO EXERCISE SUCH OPTION TO

TERMINATE THIS LEASE NOT LESS THAN 90 DAYS PRIOR TO THE END OF THE

FISCAL YEAR IN WHICH THE COUNTY COMMISSION ELECTS TO EXERCISE

SUCH OPTION.

Section 5.02. Rent Until payment in full of the Bonds and the interest

thereon and all fees, charges and costs owed by the County Commission hereunder, the

County Commission shall pay, directly to the West Virginia Municipal Bond Conmiission, on
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or before dates set forth in the amortization schedules for the Bonds, from moneys legally
available for such purpose, Rent to be computed by adding the following:

(1) On the due date of each monthly sinking fund installment of

principal and/or interest on the Bonds, as set forth in Section 5.02 of the

Ordinance, the amount required to pay such monthly installment in accordance

with the Ordinance;

(2) On the due date of each monthly Reserve Account payment, if

any, on the Bonds, as set forth in Section 5.02 of the Ordinance, the amount

required to pay such Reserve Account payment in accordance with the

Ordinance;

(3) On the due date of each monthly sinking fund installment of

principal and/or interest on the Bonds, as set forth in Section 5.02 of the

Ordinance, the amount required to be paid into the Renewal and Replacement
Fund, if any, in accordance with the Ordinance;

(4) To the extent not otherwise provided for under the Series 0 &

M Agreement, Operating Expenses of the Facilities;

(5) When due, the fees and expenses of the Issuer, and the

Depository Bank, Registrar and Paying Agent for services under the Ordinance

and under this Lease; and

(6) Any other amounts then due and payable by the Issuer

pursuant to the provisions of the Ordinance.

In any event, the County Commission shall pay Rent in amounts sufficient to

accumulate sums necessary to promptly pay the principal of, premium (if any) and interest on

the Bonds, as the same become due and payable, and to pay all other amounts payable by the

County Commission or the Issuer pursuant to this Lease or the Ordinance.

All payments of Rent shall be made directly to the West Virginia Municipal Bond
Commission and applied in the manner provided in the Ordinance. This Lease is a “triple net

lease,” and the Issuer shall be under no obligation to operate, maintain, replace or improve
the Facilities or pay the cost thereof so long as this Lease remains in force and effect, but

shall be entitled to have the Rent paid as required herein on an absolute net basis, and such

Rent shall not be subject to abatement before retirement of all Bonds as contemplated in

Section 5.04 hereof, and payment of all amounts due hereunder, provided, however, that in

{C 1565395 .2)

16



BOU~28O PACE 135

the event of any partial redemption of Bonds as provided in Section 5.06 hereof, then the

Rent payable hereunder shall be adjusted accordingly.

Section 5.03. County Commission’s Obligations - Limited Obligations The

Issuer and the County Commission covenant and agree that, during the term of this Lease, the

County Commission shall bear all risk of damage or destruction in whole or in part to the

Facilities or any part thereof including without limitation any loss, complete or partial, or

interruption in the use, occupancy or operation of the Facilities, or any manner or thing which

for any reason interferes with, prevents or renders burdensome the use or occupancy of the

Facilities or the compliance by the County Commission with any of the terms hereof.

Notwithstanding the foregoing or anything herein to the contrary, the County Commission’s

obligations to pay the Rent hereunder from legally available funds of the County
Commission, subject to annual appropriation by the County Commission, and the County
Commission’s obligations to perform and observe the other covenants and agreements
contained herein, shall be special and limited obligations of the County Commission payable

solely from legally available funds of the County Commission, subject to annual

appropriation by the County Commission, and other sources provided for herein and in the

Ordinance and shall not, in any event, be or constitute an indebtedness of the County
Commission within the meaning of any constitutional or statutory provision or limitation or

constitute or give rise to a pecuniary liability of the County Commission, except that the

County Commission may pay such Rent from any lawful source notwithstanding the

foregoing. Neither the Issuer nor any Holder of any Bond shall ever have the right to compel
the exercise of the taxing power of the County Commission to pay the Rent provided
hereunder or to pay the principal of or premium on Bonds or the interest thereon. The

obligations of the County Commission hereunder shall never be a charge against or pledge of

the property, faith and credit or taxing power of the County Commission.

Section 5.04. County Commission’s Remedies Nothing contained in this

Article shall be construed to release the Issuer from the performance of any of its agreements

herein, and if the Issuer should fail to perform any such agreement, the County Commission

may institute such action against the Issuer as the County Commission may deem necessary

to compel the performance or to recover damages for nonperformance, subject to

Section 8.07 hereof, so long as such action shall not violate the County Commission’s

agreements in Section 5.03. The County Commission may at its own cost and expense, and

in its own name or in the name of the Issuer, prosecute or defend any action or proceeding
against third parties or take any other action which the County Commission deems

reasonably necessary in order to secure or protect its right of possession, occupancy and use

of the Facilities under this Lease. In that event the Issuer agrees to cooperate fully with the

County Commission, and to take all action necessary to effect the substitution of the County
Commission for the Issuer in any such action or proceeding if the County Commission shall

so request.
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Section 5.05. Nonappropriation A. The County Commission hereby
warrants that funds have been appropriated or are available in an amount sufficient to make

all payments of Rent, if any, during the Fiscal Year commencing July 1, 2010, and reasonably
believes that funds can be obtained in the amount necessary to make all payments of Rent

during the Lease Term and hereby covenants that it will do all things lawfully within its

power to obtain, maintain and properly request and pursue funds from which the payments
of Rent may be made, including making provisions for such payments to the extent necessary
in each annual budget. During the Lease Term the County Commission will furnish to the

Authority, no later than 10 days following adoption of the budget for each Fiscal Year (the

“Appropriation Notice Date”), a certificate that the Rent due in that Fiscal Year has been

included in the budget approved by the County Commission for such Fiscal Year or, if not so

included, notification of such fact within one Business Day following adoption of such

budget. During the Lease Term, the County Commission shall not give priority in the

application of funds to any facilities functionally similar to the Facilities.

ion 5.06. Prepayment of Rent The Rent payable hereunder may be

prepaid in the event of redemption of Bonds pursuant to the Ordinance. In addition to the

foregoing, subject to the advance written consent of the Authority, there is hereby reserved to

the County Commission the right, and the County Commission is hereby authorized and

permitted, at any time and as often as it may choose, to prepay all or any part of the Rent

payable under Section 5.02 hereof together with such other amounts as shall be sufficient to

redeem all or a portion of the Bonds in accordance with the redemption provisions of the

Ordinance. All Rent and other sums prepaid pursuant to this Section 5.06 shall be applied to

the redemption or purchase of outstanding Bonds in the manner and to the extent provided
for in the Ordinance. In the event of any partial redemption of Bonds, the Rent payable
hereunder shall be reduced to reflect such partial redemption.

In the event of all or any portion of the Bonds becoming due and payable
pursuant to the provisions of Article X hereof, Rent payable hereunder sufficient to pay the

interest and principal thereon shall be and become at once due and payable.

Section 5.07. Transfer of Facilities to County Commission upon Payment in

Full of Rent; Right to Purchase The Issuer hereby grants unto the County Commission the

right to purchase the Facilities upon the payment in full of the Bonds for the price of ten

dollars cash in hand. Upon payment of all Rent required hereunder and upon payment, or

provision for such payment, by the Issuer of the principal of, redemption premium, if any,
and interest on the Bonds and as provided above, the Issuer shall, at the expense of the

County Commission, make and deliver to the County Commission a good and proper deed,
bill of sale and/or other instrument or instruments of conveyance required by the County
Commission upon advice of counsel, duly executed and acknowledged with transfer stamps
(if applicable) attached thereto, conveying title to the Facilities, subject to all reservations,

exceptions, conditions, easements, rights of way, or other like limitations of record or

otherwise under and by which Issuer is bound in ownership of said property.
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ARTICLE VI

COVENANTS RELATING TO THE USE

AND OPERATION OF THE FACILITIES

Section 6.01. Taxes and Assessments The County Commission and the

Issuer intend that all costs related to this Article will be covered by the 0 & M Agreement.
To the extent not covered by the 0 & M Agreement or if the 0 & M Agreement is no longer
in effect, and subject to the provisions of Section 6.04 hereof, the County Commission shall

pay any and all lawfully assessed taxes, charges, fees and assessments, general and specific,
ordinary and extraordinary, if any, levied, taxed, imposed or assessed upon or on account of

the use or operation of the Facilities or any part or portion thereof, or the interest of the Issuer

and of the County Commission or either of them in or to the Facilities, or upon the Issuer’s

and County Commission’s interest, or the interest of either of them, in this Lease or the Rent

payable hereunder during the term of this Lease, and all utility charges, assessments, and

other legally enforceable governmental charges and impositions whatsoever.

If, under applicable law, any such tax, charge, fee, rate, imposition or assessment

may, at the option of the taxpayer, be paid in installments, the County Commission may

exercise such option. The County Commission covenants and agrees that it will, at its own

cost and expense, obtain exemption from all taxes and other charges referred to in this

Section 6.01 to the extent permitted under applicable law.

As between the parties hereto, the County Commission shall have the duty of

making and filing all statements or reports which may be required under applicable law in

connection with any such tax, charge, fee, rate, imposition or assessment, or otherwise related

to the Facilities, and the Issuer agrees promptly to forward to the County Commission any

and all notice of or bills in connection with any such charge, fee, rate, imposition or

assessment; provided, however, that an Authorized Officer of the Issuer shall execute and

file, or execute and cause to be filed, in a timely fashion, all statements and filings relating to

the Facilities which it is required by law to file, notwithstanding the foregoing or anything
herein to the contrary. The Issuer hereby grants to the County Commission the right to use

the name of the Issuer, to the extent the use of the name of the Issuer is permitted by or

necessary under applicable law, in connection with any contest of the amount or validity of

any tax, charge, fee, rate, imposition or assessment. If the provisions of any law, rule or

regulation at the time in effect shall require such statements or reports to be executed and

filed by the Issuer or such proceedings to be brought by the Issuer, the Issuer shall, at the

request and expense of the County Commission, execute and file such statements or reports

or, as the case may be, shall join in such proceedings, but the Issuer shall not be subject to

any liability for the payment of any costs or expenses in connection therewith. The County
Commission covenants and agrees that all statements, reports and other documents prepared
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for execution by the Issuer solely or by the Issuer jointly with the County Commission, shall

be true, accurate and complete.

Nothing contained herein shah be deemed to constitute an admission by either the

Issuer or the County Commission to any third party other than the Authority that either the

Issuer or the County Commission is liable for any tax, charge, fee, rate imposition or

assessment.

~ction 6.02. Liens Subject to the provisions of Section 6.04 hereof relating
to permitted contests, the County Commission will not create or permit to be created or

remain and will, at its cost and expense, promptly discharge all liens, encumbrances and

charges on the Facilities or any part thereof, other than Permitted Encumbrances.

Section 6.03. Compliance with Orders, Ordinances, Etc Subject to the

provisions of Section 6.04 hereof relating to permitted contests, the County Commission

shall, throughout the term of this Lease, at its sole cost and expense, promptly comply in all

material respects with all laws, codes, ordinances, orders, decrees, rules, regulations and

requirements of duly constituted authorities which may be applicable to the Facilities or to

the repair and alteration thereof, or to the use, manner of use or leasing of the Facilities. This

Lease shall be amended by the parties hereto to the full extent necessary to ensure

compliance with all such laws, codes, ordinances, orders, decrees, rules, regulations and

requirements to enable the continued operation of the Facilities by the County Commission
but not in any manner which would materially adversely affect or impair the obligations of

the Issuer under the Ordinance, or materially adversely affect or impair the security interest

of the Authority under the Ordinance, in the judgment of the Authority based upon an

opinion of counsel.

Section 6.04. Permitted Contests The County Commission shall not be

required to pay any tax, charge, fee, rate, imposition or assessment referred to in Section 6.01

hereof, nor to remove any lien, charge or encumbrance required to be removed under

Section 6.02 hereof, nor to comply with any law, code, ordinance, order, decree, rule,

regulation or requirement referred to in Section 6.03 hereof, so long as the County
Commission shall contest, in good faith and at its cost and expense, in its own name and

behalf or in the name and behalf of the Issuer, the amount or validity thereof, in an

appropriate manner or by appropriate proceedings which shall operate during the pendency
thereof to prevent the collection of, or other realization upon, the tax, charge, fee, rate,

imposition, assessment, lien or encumbrance so contested, and the sale, forfeiture, or loss of

the Facilities or any part or portion thereof, or of the rent or any portion thereof, to satisfy the

same; provided, that no such contest shall subject the Issuer or the Authority to the risk of

any liability. While any such matters are pending, the County Commission shall not pay,

remove or cause to be discharged the tax, charge, fee, rate, imposition, assessment, lien or
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encumbrance being contested unless the County Commission agrees to settle such contest.

Each such contest shall be promptly prosecuted to final conclusion (subject to the right of the

County Commission to settle any such contest), and in any event the County Commission

will save the Issuer harmless against all losses, judgments, decrees and costs (including

attorney’s fees and expenses in connection therewith) and will, promptly after the final

determination of such contest or settlement thereof, pay and discharge the amounts which

shall be levied, assessed, imposed or determined to be payable therein, together with all

penalties, fines, interest, costs and expenses thereon or in connection therewith. The County
Commission shall give the Issuer and the Authority prompt written notice of any such contest

and the Issuer agrees to cooperate with the County Commission, at the County Commission’s

cost and expense, in any such contest.

Notwithstanding any rights granted to the County Commission under the

preceding paragraph of this Section 6.04, if the Authority or the Issuer shall notify the

County Commission that, in the opinion of independent counsel, by nonpayment of any of the

foregoing items, the lien of the Deed of Trust and Security Agreement as to any substantial

part of the Facilities will be materially endangered or the Facilities or any part thereof will be

subject to imminent loss or forfeiture or the rights or obligations of the Issuer under the

Ordinance shall in any way be materially adversely affected or impaired, or the security
interest of the Authority under the Deed of Trust and Security Agreement shall be materially
or adversely affected or impaired, then the County Commission shall promptly, but in any

event in not more than 5 days from receipt by the County Commission of such notification,

pay all such unpaid items or cause them to be stayed, satisfied and discharged.

Section 6.05. Use of the Facilities A. The County Commission will use the

Facilities only as and for a public water distribution system or in furtherance of other lawful

governmental purposes of the County Commission.

B. Subject to the terms of the 0 & M Agreement, the County Commission may
sublease the Facilities or agree or contract for the performance by others of administration,

management or operations on or in connection with the Facilities or any part or portion
thereof, for any lawful purpose, provided that (i) each such sublease, agreement or contract

shall not be inconsistent with, and will be subject to, the provisions of the Ordinance and this

Lease; and (ii) any such sublease, agreement or contract shall have been approved in

advance, in writing, by the Authority.

Section 6.06. Repairs, Maintenance and Alterations The County Commission

will, throughout the Lease Term, cause to be kept and maintained the Facilities in good
condition and repair and not abandon the same, or any part or portion thereof, nor commit or

permit the commission of waste on or in the Facilities, or any part or portion thereof, or

permit any building, structure or improvement to be removed, destroyed, demolished or
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structurally altered in whole or in part except as permitted herein and shall cause any person

in possession of the Facilities or any portion thereof to comply with all laws, ordinances,

rules and regulations relating to the use, leasing or maintenance of the Facilities and with all

requirements, directions and orders and notices of violations thereof issued by any

governmental agency, body or officer, and will make all necessary repairs thereto, structural

and non-structural, ordinary as well as extraordinary and foreseen as well as unforeseen, and

all necessary replacements or renewals. The County Commission intends to comply with the

provisions hereof through the 0 & M Agreement.

The County Conm~ission shall have the right from time to time at its sole cost and

expense to make additions, alterations and changes (hereinafter collectively referred to as

“alterations”) in or to the Facilities, provided, however, that no alteration of any kind shall be

made which would result in a violation of the provisions of Section 6.05 hereof.

With respect to any repairs, construction, restoration, replacement or alterations

performed upon the Facilities by the County Commission through the PSD as its agent during
the Lease Term, in accordance with or as required by any provisions hereof, the County
Commission and PSD agree that:

(1) No work in connection therewith shall be undertaken until the

County Commission or its agents shall have procured and paid for, so far as

the same may be required, from time to time, all municipal and other

governmental permits and authorizations of the various municipal departments
and governmental subdivisions having jurisdiction, and the Issuer agrees to

join in the application for such permits or authorizations whenever such action

is necessary;

(2) All work in connection therewith shall be done promptly and

in good workmanlike manner and in compliance with the building and zoning
laws of the municipality or other governmental subdivision wherein the

Facilities are situate, and with all laws, ordinance, orders, rules, regulations
and requirements of all federal, state and municipal governments and the

appropriate departments, commissions, boards and officers thereof, and shall

not violate the provisions of any policy of insurance covering the Facilities,

and the work shall be prosecuted with reasonable dispatch, unavoidable delays
excepted; and

(3) Workers’ compensation coverage for all persons employed in

connection with the work and with respect to whom death or bodily injury
claims could be asserted against the Issuer or the County Commission, and

general liability insurance (specifically covering this class of risk) for the
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mutual benefit of the Issuer and the County Commission in such amounts as is

customarily carried by like organizations engaged in like activities of

comparable size and liability exposure and as otherwise required or permitted

by applicable law. The general liability insurance provided for in this

paragraph may be effected by an appropriate endorsement, if obtainable, upon
the insurance referred to in Section 6.09 hereof. All such insurance shall be

effected with financially sound and reputable insurance companies qualified to

do business in the State.

Section 6.07. Renewal and Replacement of Equipment Subject to the terms

of the Ordinance, in any instance where the County Commission in its sole discretion

determines that any items of fixtures or equipment have become inadequate, obsolete, worn

out, unsuitable, undesirable or unnecessary, the County Commission may remove such items

from the Facilities and sell, trade-in, exchange or otherwise dispose of them (as a whole or in

part) without any responsibility or accountability therefor, provided that such removal or

substitution shall not impair the operating utility of the Facilities.

Section 6.08. Installation of Fixtures and Equipment by the County
Commission The County Commission may from time to time in its sole discretion and at its

own cost and expense, install or place other fixtures or equipment and tangible personal

property in the Facilities. The County Conmiission may remove such fixtures or equipment
and tangible personal property at any time at its own cost and expense, whether or not the

same shall have been affixed or annexed to the Facilities, but any damage caused to the

Facilities by any such removal shall be restored at the sole cost and expense of the County
Commission.

Section 6.09. Liability and Casualty Insurance Provided that the 0 & M

Agreement is no longer in effect, the Issuer shall procure and maintain, or cause to be

procured and maintained, such insurance as is required under the Ordinance.

Section 6.10. Authority’s Rights to Perform County Commission’s Covenants;

Advances In the event the County Commission shall fail to (i) pay any tax, charge,
assessment or imposition pursuant to Section 6.01 hereof, (ii) remove any lien, encumbrance,

or charge pursuant to Section 6.02 hereof, (iii) maintain the Facilities in repair pursuant to

Section 6.05 hereof, (iv) procure the insurance required by Section 6.09 hereof, or (v) fail to

make any other payment (other than rent) or perform any other act required to be performed
hereunder, then and in each such case the Authority may (but shall not be obligated to)

remedy such default for the account of the County Commission and make advances for that

purpose; provided that this clause shall not otherwise abate the obligations of the Issuer under

the Ordinance with respect thereto. No such performance or advance shall operate to release

the County Commission from any such default or constitute an acquiescence therein and any
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sums so advanced by the Authority shall be repayable by the County Commission on demand
and shall bear interest at the average weighted rate of interest on the Bonds, from the date of

the advance until repaid. The Authority shall have the right of entry on the Facilities or any

part or portion thereof at any reasonable time in order to effectuate the purposes of this

Section 6.10.

Section 6.11. County Commission Shall Manage, Operate and Administer

Facilities This Lease is a “triple net lease” and the Issuer shall retain no rights with respect

to the operation, management or administration of the Facilities. The County Commission

shall have the sole right, subject to the terms of the Ordinance, the 0 & M Agreement and

this Lease, during the term of this Lease, to operate, manage and administer the Facilities,

including, but not limited to all decisions with respect to hiring and discharge of employees,

subleasing or entering into contracts or agreements for the operation and maintenance of all

or any portion of the Facilities, acquiring and selling of fixtures or equipment or additional

property, adding, improving, renovating or removing portions of the Facilities and all other

matters incidental to the operation, management and administration of the Facilities, and the

County Commission shall further pay all Operating and Maintenance Expenses of the

Facilities. Notwithstanding the foregoing, the County Commission may contract with the

PSD or other entity to operate, manage and administer the Facilities under the 0 & M

Agreement or a similar agreement.

Section 6.12. Permits. Etc The Issuer and the County Commission hereby

represent, warrant and covenant, all such representations and warranties to be applicable

upon and following issuance of the Bonds and to be maintained until termination of this

Lease, to the extent legally required, obtained or received and will obtain and receive and

have and will keep in full force and effect, all consents, permits, licenses, approvals,
certificates, exemptions, rights, orders, franchises, privileges and authorizations, all of which

have been made and/or submit all declarations, filings, payments, reports, notices, statements,

papers and registrations necessary to enter into and perform their respective obligations under
and consummate the transactions contemplated in this Lease and all other documents,

agreements, instruments and certificates in connection therewith, to lease, use and operate the

Facilities and to impose rates and charges; and the Issuer has taken and will take all other

action required in connection with this Lease, the consummation of the transactions

contemplated herein and all other documents, agreements, instruments and certificates in

connection herewith, the leasing, use and operation of the Facilities and the imposition of

such rates and charges. The County Commission is and will remain in compliance with all

applicable laws, rules and regulations relating to the Facilities.
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ARTICLE VII

DAMAGE, DESTRUCTION AND CONDEMNATION

Section 7.01. Damage or Destruction To the extent not provided for in the 0

& M Agreement, or in the event the 0 & M Agreement is no longer in effect, the Issuer

agrees to notify the County Commission and the Authority inmiediately in the case of loss or

damage covered by insurance required under Section 6.09(A) hereof and shall hold the

proceeds from such insurance in an appropriately designated fund. Thereafter, the Issuer and

the County Commission shall determine, in writing, within 60 days of the occurrence of such

loss or damage whether it is practicable to repair, reconstruct or replace such damaged or

destroyed property and the estimated time required for such repair, reconstruction or

replacement. The Issuer may, with the consent of the County Commission, elect to apply the

proceeds at its discretion to the repair, reconstruction or restoration of such damaged property
or to redemption of the Bonds. In the event of such election the Issuer will promptly inform

the County Commission and the Authority in writing of its decision not to rebuild and the Net

Proceeds of such insurance shall be applied to prepayment of Rent hereunder and transferred

to the Sinking Fund and the Bonds and the interest thereon shall become due and payable on
the first interest payment date following receipt of such written notice and more than 60 days
after such event. In the event that the Issuer elects to redeem Bonds following such damage
or destruction, it shall pay, as Rent hereunder, any amounts required to effect such

redemption which may not be available from the proceeds of such insurance.

Notwithstanding any other provision in this Lease, the Ordinance or the Bonds, in the event

that the Bonds or any part thereof are redeemed pursuant to this Section 7.01, no redemption
premium or penalty shall be applicable. In the event that the Issuer elects to repair,
reconstruct or replace the damaged property, the Issuer shall promptly proceed to repair,
reconstruct and replace such part of the Facilities to its original condition as far as possible.
The moneys required for such repair, reconstruction and replacement shall be paid from:

(i) the Net Proceeds of insurance received by reason of such occurrence which Net Proceeds

shall be deposited in a reconstruction fund; and (ii) to the extent such insurance proceeds are

not sufficient, from moneys to be provided by the County Commission to the extent

authorized by law and to the extent such moneys are lawfully available therefor.

Notwithstanding the foregoing or anything herein to the contrary, the proceeds of any

insurance award shall be invested, pending disbursement or use as provided in this Lease and

the Ordinance in Permitted Investments, as then permitted by applicable law.

~ction 7.02. Condemnation A. Immediately after the commencement of

any condemnation or similar proceedings by a third party in the exercise of a power of

eminent domain, or a power in the nature of eminent domain which in any way affects the

Facilities, the Issuer shall immediately notify the County Commission and the Authority in

writing. The Net Proceeds of any condemnation award or other compensation paid by reason
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of a conveyance in lieu of the exercise of such power, with respect to the Facilities or any

part or portion thereof shall be held by the Issuer in an appropriately designated fund. The

Issuer may, with the consent and agreement of the County Commission, within 60 days of

receipt of such condemnation award or compensation, by written notice to the County
Commission and the Authority, elect to have such Net Proceeds or other compensation

applied to prepayment of Rent hereunder, in which event the Issuer shall transfer such

proceeds to the Sinking Fund and apply the same to redemption of the Bonds and the County
Commission shall pay any additional amount required to effect such redemption or the Issuer

may, with the consent of the County Commission, elect to replace or restore the part or

portion of the Facilities affected by such taking or conveyance, in which event the Issuer

shall promptly proceed to replace or restore such part or portion of the Facilities, including

any fixtures, equipment and effects, to its original usefulness and condition or a condition of

at least an equivalent value immediately prior to such event, insofar as possible. The moneys

required for such replacement or restoration shall be paid: (i) from the Net Proceeds of such

condemnation award, or other compensation, which Net Proceeds or other compensation
shall be held in a reconstruction fund with the Issuer and disbursed in accordance with a

requisition procedure established by the Issuer in its reasonable discretion; and (ii) to the

extent that such proceeds are not sufficient, from moneys to be provided by the County
Commission, to the extent authorized by law and to the extent moneys are lawfully available

therefor.

B. Notwithstanding the foregoing, the proceeds of any condemnation award or

other compensation shall be invested, pending disbursement or use as provided herein in

Permitted Investments, as then permitted by applicable law.
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ARTICLE VIII

ADDITIONAL COVENANTS OF THE LESSEE AND OTHERWISE

Section 8.01. Maintenance of Existence The County Commission agrees that

it. will do or cause to be done all things necessary to preserve and keep in full force and effect

its existence.

Section 8.02. RESERVED.

Section 8.03. Books and Records The County Commission will keep books
and records of the Facilities, which shall be separate and apart from all other books, records

and accounts of the County Commission, in which complete and correct entries shall be made

of all transactions relating to the Facilities, and any Registered Owner of a Bond or Bonds

shall have the right at all reasonable times to inspect the Facilities and all parts or portions
thereof and all records, accounts and data of the County Commission relating thereto.

The accounting system for the Facilities shall follow current generally accepted
governmental accounting principles and safeguards to the extent allowed and as prescribed
by applicable law. Separate control accounting records shall be maintained by the County
Commission. Subsidiary records as may be required shall be kept in the manner and on the

forms, books and other bookkeeping records as prescribed by the County Commission. The

County Commission shall prescribe and institute the manner by which subsidiary records of

the accounting system which may be installed remote from the direct supervision of the

County Commission shall be reported to such agent of the County Commission as the County
Commission shall direct.

The County Commission shall, at least once a year, cause its books, records and

accounts to be audited by independent certified public accountants (or in lieu thereof, the

State Auditor of the State of West Virginia) and shall mail, upon request, and make available

generally, the report of said independent certified public accountants to any Registered
Owner of the Bonds and shall file said report with the Issuer and the Authority.

~çtion 8.04. No Representation by Issuer as to Condition or Suitability The

County Commission acknowledges (i) that the Issuer has acquired Title to the Site and that

the Issuer has acquired, constructed and equipped the Facilities in accordance with the

Construction Outline Specification, as supplied and modified by the County Commission,
and that the County Commission has examined the Facilities and knows the condition thereof

and under this Lease accepts the same in said condition, (ii) that the Issuer has made no

warranty, either express or implied, as to the condition of the Facilities or any part or portion
thereof or that the Facilities will be suitable for the County Conmiission’s purposes or needs,
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and (iii) that the County Commission in entering this Lease is relying solely upon its own

knowledge of the Facilities.

$.~ction 8.05. Liens and Encumbrances The County Commission covenants

that it will not, directly or indirectly, create, assume, incur or suffer to exist any mortgage,

pledge, encumbrance, lien, security interest or charge of any kind upon the Facilities or upon

any income, revenues, receipts or proceeds of the County Commission in respect of the

Facilities except Permitted Encumbrances.

Section 8.06. County Commission Authorization The County Commission

covenants and warrants that it is duly authorized, under the Constitution and laws of the State

and under all other applicable provisions of law, to execute and deliver this Lease, that all

action on its part for the authorization of this Lease has been duly and effectually taken, that

the Lease is and will be a valid and enforceable obligation of the County Commission in

accordance with its terms and as herein set forth, and that the County Commission now has

or will use its best efforts to obtain complete and lawful authority and privilege to maintain

and operate the Facilities and that no consents, certificates, orders, permits, rights, franchises,

registrations, licenses, exemptions, filings, approvals, authorizations, declarations or

privileges of the County Commission, all of which are currently in full force and effect, will

be allowed to lapse or be forfeited so long as the same shall be necessary for the operation
and/or maintenance of the Facilities and that it will procure the extension or renewal of each

and every permit, consent, certificate, order, right, franchise, registration, license, exemption,
filing, declaration, approval, authorization or privilege so expiring and necessary or desirable

for the operation and/or maintenance of the Facilities.

Section 8.07. Indemnity To the fullest extent allowed by law, the County
Commission will pay, and will protect, indemnify and save the Issuer harmless from and

against any and all liabilities, losses, damages, costs and expenses (including attorneys fees

and expenses of the Issuer), causes of actions, suits, claims, demands, actions, proceedings
and judgments of any nature arising from or caused by:

(1) Any injury to or death of any person or damage of property in

or upon the Facilities, or growing out of or connected with the use, nonuse,

condition or occupancy of the Facilities or a part or portion thereof; any

repairs, construction or alterations and remodeling thereto or the condition of

the Facilities and any equipment or facilities at any time located on the

Facilities or used in connection therewith;

(2) Violation of any agreement, warranty, covenant or condition

hereof, except by the Issuer;
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(3) Violation of any lease, contract, agreement or restriction by or

upon the County Commission relating to the Facilities, which shall have

existed at the commencement of the Lease Term, or which shall have been

consented to by the Issuer and the Authority during the Lease Term; and

(4) Violation of any law, ordinance, regulation, franchise or court

order affecting the Facilities or a part thereof or the ownership, occupancy or

use thereof.

Section 8.08. Maintenance of Security Interests, Etc The County
Commission will execute all documents, agreements and instruments, including, without

limitation, financing statements provided for by the Uniform Commercial Code of the State,

deemed necessary or advisable in the opinion of Bond Counsel or counsel to the Authority
for perfection of and continuance of the perfection of the liens, pledges and security interests

created by this Lease or the Ordinance. However, all obligations of the County Commission
under this Section 8.08 are subject to the condition that the Issuer shall execute all

documents, agreements and instruments, including without limitation all such financing
statements, required of it in the opinion of Bond Counsel or counsel to the Authority, and

will file and record all such documents, agreements and instruments executed by the County
Commission and the Issuer, or cause them to be filed and recorded, and shall continue the

security interests, pledges and liens of all such documents, agreements and instruments by

appropriate refiling and re-recording as specified in the opinion of independent counsel, or

cause them to be so continued, for as long as any Bonds shall remain outstanding.

Section 8.09. Granting of Easements If no Event of Default under this Lease

shall have happened and be continuing, the Issuer may, at the request of the County
Commission, at any time or times (i) grant easements, licenses, rights of way (including the

dedication of public highways) and other rights or privileges in the nature of easements with

respect to any property included in the Facilities, free from the lien of the Deed of Trust and

Security Agreement, or (ii) release existing easements, licenses, rights of way and other

rights or privileges with respect to any property included in the Facilities, all with or without

consideration and upon such terms and conditions as the County Commission shall

determine, and the Issuer agrees that it will execute and deliver and will cause and direct the

Authority to execute and deliver any instrument necessary or appropriate to confinn and

grant or release any such easement, license, right-of-way or other right or privilege or any

such agreement or other arrangements, upon receipt by the Issuer and the Authority of: (i) a

copy of the instrument of grant or release or of the agreement or other arrangement, (ii) a

written application signed by an authorized officer of the entity requesting such instrument,

(iii) a certificate executed by an Authorized Representative of the County Commission

stating that such grant or release is not detrimental to the use of the Facilities as intended, and

(iv) other evidence satisfactory to the Authority that action will not materially adversely
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affect the value of the Facilities. Any such easement or right and the rights of such other

parties thereunder shall not be affected by any termination of this Lease or default on the part
of the County Commission hereunder and shall be subject to the approval of the Authority. If

no Event of Default shall have happened and be continuing, any payments or other

consideration received by the County Commission for any such grant or with respect to or

under any such agreement or other arrangement shall be and remain the property of the

County Commission but, in the event of the termination of this Lease or default of the

County Commission, all rights then existing of the County Commission with respect to or

under such grant shall inure to the benefit of and be exercisable by the Issuer and the

Authority. No conveyance or release effected under the provisions of this Section shall

entitle the County Commission to any abatement or diminution of the Rent payable
hereunder.

Section 8.10. Additional Tax Covenants The County Commission hereby
further covenants and agrees as follows:

A. FEDERAL GUARANTEE PROHIBITION. The County
Commission shall not take any action or permit or suffer any action to be taken

if the result of the same would be to cause the Bonds to be “federally
guaranteed” within the meaning of Section 149(b) of the Code and Regulations
promulgated thereunder.

B. ADDITIONAL ACTION. The County Commission will take all

actions that may be required of it so that the interest on the obligations issued

by the Authority, the proceeds of which were used to purchase the Bonds, will

be and remain excluded from gross income for Federal income tax purposes,

and will not take any actions or fail to take any actions the result of which

would adversely affect such exclusion.

$~ction 8.11. Continued Operation of Facilities In the event the County
Commission gives notice to the Issuer and the Authority of its election to exercise its option
to terminate this Lease at the end of the then current Fiscal Year as provided in Section 5.01

hereof, the Issuer and the County Commission covenant and agree to use their best efforts to

assign this Lease or sublease the Facilities or otherwise cause the Facilities to be operated or

managed as a revenue-producing facility on substantially the same basis as provided in this

Lease; provided, however, that no such assignment, sublease or management or operating

agreement or contract shall be entered into without the prior written consent of the Authority.

(C 1565395.2)
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ARTICLE IX

COVENANTS OF THE ISSUER

$ç~ction 9.01. Restriction on Sale, Etc The Issuer and the County
Commission acknowledge and agree that the Rent payable under this Lease is assigned to the

Authority as security for the Bonds issued under the Ordinance and that the Issuer has

entered into certain covenants with the Authority in the Ordinance which may affect the

Facilities and this Lease in the event of default hereunder. The Issuer agrees that it will not,

except as contemplated herein and in the Ordinance, enter into any other contract or

agreement affecting this Lease, the Rent payable hereunder or the Facilities in any way or

assign the same as security for any other obligations of the Issuer without the prior written

consent of the County Commission and the Authority.

~ction 9.02. Redemption of Bonds If the County Commission is not in

default hereunder and if the moneys in the Revenue Fund are sufficient to effect such

redemption, the Issuer, at the request at anytime of the County Commission and if the then

outstanding Bonds are then callable as provided in the Ordinance, shall forthwith take all

steps that may be necessary under the applicable redemption provisions of the Ordinance to

effect redemption of all or part of the then outstanding Bonds, as may be specified by the

County Commission, on the earliest redemption date on which such redemption may be made

under such applicable provisions.

$~ction 9.03. Nature of Issuer’s Covenants The County Commission

acknowledges and agrees that any obligation of the Issuer created by or arising out of this

Lease shall be payable solely out of the proceeds derived from the Lease, the sale of the

Bonds and any insurance and condemnation award received by the Issuer pursuant hereto.

The foregoing limitation shall not, however, preclude the County Commission from seeking
injunctive relief in any court to compel the Issuer to perform any such obligation.

(C1565395.2J
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ARTICLE X

EVENTS OF DEFAULT AND REMEDIES THEREFOR

tion 10.01. Events of Default Defined The following shall be “Events of

Default” under this Lease and the terms Event of Default or Default shall mean any one or

more of the following events:

(A) Failure of the County Commission and/or the Issuer to perform

any other covenant, condition or provision hereof and to remedy such failure

within 30 days after notice thereof from the Issuer or the Authority to the

County Commission or from the Authority to the Issuer, as the case may be; or

(B) If any representation or warranty made by the County
Commission in any statement or certificate furnished to the Issuer or the

Authority in connection with the sale of the Bonds or furnished by the County
Commission pursuant hereto proves untrue in any material respect as of the

date of the issuance or making thereof and shall not be made good within

30 days after notice thereof to the County Commission by the Issuer; or

(C) If the County Commission admits insolvency or bankruptcy or

its inability to pay its debts as they mature, or makes an assignment for the

benefit of creditors or applies for or consents to the appointment of a trustee or

receiver for the County Commission, or for any part of its property; or

(D) If a trustee or receiver is appointed for the County
Commission or for any part of its property and is not discharged within 60 days
after such appointment; or

(E) If bankruptcy, reorganization, arrangement, insolvency or

liquidation proceedings or other proceedings for relief under any bankruptcy
law or similar law for the relief of debtors are instituted by or against the

County Commission, and if instituted against the County Commission are

allowed against the County Commission or are consented to or are not

dismissed, stayed or otherwise nullified within 60 days after such institution;

or

(F) If there shall occur an “Event of Default” under the Ordinance.

(C 1565395 .2
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Section 10.02. Remedies on Default If any Event of Default shall occur and

be continuing, the Issuer may, at its option and with the consent of the Authority, exercise

any one or more of the following remedies:

(A) The Issuer may terminate this Lease by giving to the County
Conm~ission notice of the Issuer’s intention so to do, in which event the Lease

Term shall end, and all right, title and interest of the County Commission

hereunder shall expire, on the date stated in such notice, which shall not be less

than 10 days after the date of the notice by the Issuer of its intention so to

terminate; or

(B) The Issuer may terminate the right of the County Commission
to possession of the Facilities or any portion thereof by giving notice to the

County Commission that the County Commission’s right of possession shall

end on the date stated in such notice, which shall not be less than 10 days after

the date of notice by the Issuer of its intention so to terminate; or

(C) The Issuer may enforce the provisions of this Lease and may

enforce and protect the right of the Issuer hereunder by a suit or suits in equity
or at law for the specific performance of any covenant or agreement contained

herein or for the enforcement of any other appropriate legal or equitable

remedy; or

(D) The Issuer may accelerate and declare all future Rent

hereunder to be immediately due and payable; provided, however, that Rent

payable as interest on the Bonds upon any such acceleration shall be limited to

the interest due on the Bonds until payment of the Bonds and the interest

thereon in full; or

(E) The Issuer may, upon written notice to the County
Commission, revoke or rescind any and all rights and options of the County
Commission hereunder.

Section 10.03. Right of Re-Entry If an Event of Default shall occur, the Issuer

may then or at any time thereafter re-enter and take complete and peaceful possession of the

Facilities or any portion thereof, with or without process of law, and may remove all persons

therefrom, and the County Commission covenants that, in any such event it will peacefully
and quietly yield up and surrender the Facilities and any part or portion thereof to the Issuer.

$~ction 10.04. Right to Sublet or Relet If the Issuer terminates the County
Commission’s right of possession pursuant to subparagraph (B) of Section 10.02, the Issuer

{C1565395.2}
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may re-enter the Facilities or any part or portion thereof and take possession of all or any part
or portion thereof (including any and all equipment and apparatus thereon), may remove any

portion of the equipment, machinery or apparatus thereon not subject to a conditional sale

agreement, equipment lease, or lease purchase agreement in favor of third parties, which the

Issuer elects so to do, and may sublet or relet the Facilities or any part or portion thereof from

time to time for all or any part of the unexpired part of the then Lease Term or for a longer

period, and the Issuer may collect the rents from such reletting or subletting and apply the

same, first, to the payment of the expense of re-entry and reletting, and second, to the

payment of the Rent payable hereunder and in the event that the proceeds from such reletting
and subletting are not sufficient to pay in full the foregoing, the County Commission shall,

subject to the County Commission’s option to terminate this Lease at the end of the then

current Fiscal Year pursuant to Section 5.01 hereof, remain and be liable therefor, and the

County Commission promises and agrees to pay the amount of any such deficiency from time

to time and the Issuer may at any time and from time to time sue and recover judgment for

any such deficiency or deficiencies.

Section 10.05. RESERVED.

Section 10.06. No Remedy Exclusive No remedy herein conferred upon or

reserved to the Issuer is intended to be exclusive of any other available remedy or remedies,

but each and every such remedy shall be cumulative and shall be in addition to every other

remedy given under this Lease or now or hereafter existing at law or in equity or by statute.

No delay or omission to exercise any right or power accruing upon any default shall impair

any such right or power or shall be construed to be a waiver thereof, but any such right and

power may be exercised from time to time and as often as may be deemed expedient. In

order to entitle the Issuer to exercise any remedy reserved to it in this Article, it shall not be

necessary to give any notice, other than such notice as may be herein expressly required.

~ction 10.07. Agreement to Pay Attorneys’ Fees and Expenses In the event

the County Commission should default under any of the provisions of this Lease and the

Issuer or the Authority should employ attorneys or incur other expenses for the collection of

Rent or the enforcement of performance or observance of any obligation or agreement on the

part of the County Commission herein contained, the County Commission agrees that it will

on demand therefor pay to the Issuer or the Authority the reasonable fees of such attorneys
and such other expenses so incurred by the Issuer or the Authority.

Section 10.08. No Additional Waiver Implied by One Waiver In the event the

breach of any agreement contained herein should be waived by either party, such waiver shall

be limited to the particular breach so waived and shall not be deemed to waive any other

breach hereunder.
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Section 10.09. Waiver of Stay or Extension Laws The County Commission

covenants (to the extent that it may lawfully do so) that it will not at any time insist upon, or

plead, or in any manner whatsoever claim or take the benefit or advantage of, any stay or

extension law wherever enacted, now or at any time hereafter in force, which may affect the

covenants or the performance of this Lease or the Ordinance; and the County Commission (to
the extent that it may lawfully do so) hereby expressly waives all benefit or advantage of any

such law, and covenants that it will not hinder, delay or impede the execution of any power

herein granted to the Issuer or the Authority, but will suffer and permit the execution of every

such power as though no such law had been enacted.

Section 10.10. Remedies to be Performed by Registered Owner

Notwithstanding any provision in this Article X to the contrary, only the Registered Owner of

the Bonds shall have any right to effect any remedy hereunder. The Issuer shall cooperate

fully with the Bondholders in performing or effecting any such remedy but shall not have any

right to independently effect or perform the same.

{C1565395.2}
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ARTICLE XI

GENERAL

Section 11.01. Notices All notices, certificates or other communications

hereunder shall be sufficiently given and shall be deemed given when mailed by registered or

certified mail, return receipt requested, postage prepaid, with proper address as indicated

below. The Issuer, the County Commission and the Authority may, by written notice given

by each to the others, designate any address or addresses to which notices, certificates or

other communications to them shall be sent when required as contemplated hereby. Until

otherwise provided by the respective parties, all notices, certificates and communications to

each of them shall be addressed as follows:

ISSUER

Pleasants County Development Authority
P.O. Box 339

St. Marys, West Virginia 26170

Attention: President

COUNTY COMMISSION

The County Commission of Pleasants County
301 Court Lane

St. Marys, West Virginia 26170

Attention: President

PSD:

Union Williams Public Service District

P.O. Box 243

Waverly, West Virginia 26184

Attention: Chairman

AUTHORITY

West Virginia Water Development Authority
180 Association Drive

Charleston, West Virginia 25311-1571

{C1565395.2}
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Section 11.02. Assignment of Lease The County Commission shall not,

without the prior written consent of the Issuer and the Authority, assign this Lease or any

portion hereof, subject however, to the provisions of Section 8.11 hereof and the following
sentence. Simultaneously with the delivery hereof, this Lease has been assigned by the

Issuer, pursuant to and by the Deed of Trust and Security Agreement, to the Authority and

the County Commission consents to such assignment by the Issuer to the Authority.

Section 11.03. Binding Effect This Lease shall inure to the benefit of

and shall be binding upon the Issuer and the County Commission and their respective
successors and permitted assigns.

Section 11.04. Severability In the event any provision of this Lease shall

be held invalid or unenforceable by any court of competent jurisdiction, such holding shall

not invalidate or render unenforceable any other provision hereof.

Section 11.05. Amendments, Changes and Modifications Except as

otherwise provided in this Lease and in the Ordinance, but only with the written consent of

the Authority subsequent to the issuance of the Bonds and before the Ordinance is satisfied

and discharged in accordance with its terms, this Lease may not be effectively amended,

changed, modified, altered or terminated nor may any provision be waived hereunder.

Section 11.06. Survival All covenants, representations or warranties

contained herein or in any certificates delivered pursuant hereto, shall survive delivery and

termination of this Lease and payment of the Bonds.

Section 11.07. Execution Counterparts This Lease may be

simultaneously executed in several counterparts, each of which shall be an original and all of

which shall constitute but one and the same instrument.

Section 11.08. Entire Lease Unless herein specified, this Lease

constitutes the entire agreement and supersedes all prior agreements and understandings, both

written and oral, between the Issuer and the County Commission with respect to the subject
matter hereof.

Section 11.09. Governing Law. Choice of Venue This Lease shall be

governed and construed in accordance with the laws of the State of West Virginia without

giving effect to the conflicts-of-law principles thereof. All actions brought in connection

with this Lease shall be brought in the Circuit Court of Pleasants County, West Virginia.

(C 1565395.2
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Section 11.10. Titles, Headings, Etc The titles and headings of the

articles, sections, and subdivisions of this Lease have been inserted for convenience of

reference only and shall in no way modify or restrict any of the terms or provisions hereof.

(C 1565395.2
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Lease Signature Page]

IN WITNESS WHEREOF, the PLEASANTS COUNTY

DEVELOPMENT AUTHORITY and THE COUNTY COMMISSION OF PLEASANTS

COUNTY have caused this Lease to be executed in their respective corporate names, and

have caused their corporate seals to be hereunto affixed and attested by their respective
officers thereunto duly authorized, all as of the date first above written.

PLEASANTS COUNTY DEVELOPMENT

AUTHORITY

SEAL]

By ~
Acting President

ATTEST:

~ef~tary

THE COUNTY COMMISSION OF

PLEASANTS COUNTY

SEAL]

By ~p 6cu,e.hd
President

ATTEST:

The foregoing instrument was prepared by Samme L. Gee, State Bar No. 1363 of Jackson

Kelly PLLC, Attorneys, 1600 Laidley Tower, Charleston, West Virginia, 25301.

{C1565395.2}
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Lease Acknowledgment Page]

STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, TO-WIT:

The foregoing instrument was acknowledged before me this 18th day of

August, 2010, by William Israel, Acting President of the PLEASANTS COUNTY

DEVELOPMENT AUTHORITY, a public agency and county development authority, on

behalf of such public agency and county development authority.

My commission expires:

NOTARIAL SEAL]

Official Seal

Notary Public, State of West Virginia
Sally Danielson

Pleasants County Clerk’s Office
301 Court Lane, Room 101

St. Mary’s, WV 26170
commission exoiren December 28, 2016

STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, TO-WIT:

Notai~i

The foregoing instrument was acknowledged before me this 18th day of

August, 2010, by Larry Barnhart, President of THE COUNTY COMMISSION OF

PLEASANTS COUNTY, a political subdivision of the State of West Virginia, on behalf of

such political subdivision of the State of West Virginia.

My commission expires: t3 .~ot~’

NOTARIAL SEAL]

XA)~CO~

Notary Pul3Iic
Official Seal

Notary Public, State of West Virginia
Virginia Evelyn Davis

Pleasants Co. Clerk’s Office
301 Court Lane, Rm 101
St. Marys, WV 26170

Commission
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EXHIBIT A - WATERLINE EXTENSIONS
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EXHIBIT B - REAL PROPERTY DESCRIPTION

Property description of land to be transferred to Pleasants County Development Authority

BEGINNING at a 5/8 inch rebar set from which a 48 inch white

oak corner to the L. C. Westbrook tract recorded in Deed Book

121, page 120 and the Heartwood Forestland Tract recorded in

Deed Book 254, page 355 bears S 84° 33’ W, 77.00 feet;

THENCE through the said L. C. Westbrook tract from which

this tract is a part for three (3) calls:

1) N 34°40’ W, 75.00 feet to a 5/8 inch rebar set;

2) N 55°20’ E, 75.00 feet to a 5/8 inch rebar set;

3) S 34°40’E, 116.94 feet to a 5/8 inch rebar set in the line

of the said Westbrook tract and the Heartwood Forestland

tract;

THENCE with said tracts, S 84°33’ W, 85.93 feet to the place of

beginning, containing 7,198 sq. ft., more or less, as shown on a

map dated April 15, 2010, prepared by Stephen M. Newton,

Licensed Professional Surveyor, attached hereto as Exhibit A.

BEING part of the same property conveyed to L. C. Westbrook

and Betty C. Westbrook, husband and wife, as joint tenants with

the right of survivorship by deed dated November 30, 1967, of

record in the Office of the Clerk of the County Commission of

Pleasants County, West Virginia, in Deed Book 121, at page

120. L. C. Westbrook died November 12, 2006, vesting title to

the above described property in Betty C. Westbrook. Betty C.

Westbrook died July 25, 2007, and by her Will recorded in the

aforesaid Clerk’s Office in Will Book 23, at page 366, devised

the above described property to her children, namely Gary W.

Westbrook, Stephen R. Westbrook, Barbara J. Adams, Janet L.

Eddy, and Charlene D. Sweeney. By said Will, the interest for

Barbara J. Adams was placed in a trust to be known as the

~‘Lawrence C. Westbrook and Betty C. Westbrook Trust,”
Charlene D. Sweeney, Trustee.

This conveyance is expressly made subject to all prior
exceptions, reservations, covenants, restrictions, agreements,

municipal zoning ordinances, land use regulations, assessments,

charges, conditions, rights-of-way, easements, mineral
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severances and limitations of use as have been imposed upon the

real property herein described and conveyed by the Grantors and

their predecessors in title.

(C 1565395.21
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Name District Tax Map Parcel Book & Page

Chalfant, John Jefferson 13 22.2 279 / 654

Laney, Kern D., et al. Jefferson 13 22.2 280/25

Hall, George T. & Sandra L. Jefferson 13 22.1 271 / 423

Hammett, Samuel C. & Sherri L. Jefferson 12 5.1 278 / 333

Heartwood Forestland Fund IV Grant 8 24 271 / 399

Heartwood Forestland Fund IV Grant 8 25 271 / 388

Heartwood Forestland Fund IV Jefferson 8 14 271 / 391

Heartwood Forestland Fund IV Jefferson 8 15 271 / 396

Heartwood Forestland Fund IV Jefferson 8 18 271 / 373

Hicks, David and Joann Grant 8 43 272 / 467

Hicks, David and Joann Jefferson 8 11 272 / 470

Hughes, Neal G Jefferson 8 20.1 279 / 660

Lewis, Robert M. & Debra Grant 8 18 271 / 385

Miller, Matthew S. & Deena M Jefferson 8 9 271 /411

Miller, R. Michael & Cheryl A Jefferson 13 25 271 / 382

Miller, R. Michael & Cheryl A Jefferson 13 28 271 / 414

Miller, R. Michael & Matthew S. Grant 8 42.3 271 / 376

Westbrook, Stephen R. & Janet Jefferson 8 15 279 / 147

Barron, Terrance D. Grant 8 12 272 / 463

Parsons, Michael H. & Bobbie Jo Jefferson 12 6 271 / 417

Ridgewood Development, LLC Jefferson 13 7 279 / 657

Riggs, John P. & Brenda J. Jefferson 8 42.1 271 / 420

Westbrook, Betty C. Heirs Grant 8 17 279 / 135

10 279/141

14 279/153

14 279/157
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EXHIBIT C - PERSONAL PROPERTY DESCRIPTION

All equipment, fixtures, facilities, machinery, furnishings, and other

personal property, now owned and hereafter acquired, whether considered real property,

personal property or fixtures, located on, or used in connection with, the real estate described

in “Exhibit A - Real Property Description” attached hereto as a part hereof.
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EXHIBIT D - CONSTRUCTION OUTLINE SPECIFICATIONS

Guard Hill Waterline Extension (Contract 1)

2,300 LF of 10-inch C900 Class 150 PVC, 15,000 LF of 6-inch C900 Class 150 PVC, 7,200

LF of 6-inch C900 Class 200 PVC, 600 LF of 2-inch Polyethylene, 875 LF of 3%-inch

Polyethylene, 16 6-inch Gate Valves, 6 Fire Hydrants, 3 Blow Off Hydrants, 22 Meter

Settings, and all necessary appurtenances for a complete and functioning water system.

Polecat Water Storage Tank (Contract 2)

One (1) 43,000 gallon water storage tank, valve vault, telemetry, site grading, fencing, access

road, 830 LF of 10-inch C900 class 150 PVC, one (1) meter setting, and all necessary

appurtenances.
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UNION WILLIAMS PUBLIC SERVICE DISTRICT

P.O. B0X243

WAVERLY, WV 26184

CONTRACT NO. I

GUARD HILL WATER LINE EXTENSION

PLEASANTS COUNTY, WEST VIRGINIA

CONTRACT SPECIFICATIONS

MARCH 24, 2010

PREPARED BY:

802 B STREET, SUITE 200

ST. ALBANS, WEST VIRGINIA 25177

(304) 201-8980

(304) 201-8983 (FAX)05170
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DETAILED TECHNICAL SPECIFICATIONS
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INDEX TO DETAIL SPECIFICATIONS

SECTION PAGE NO

1. Referenced Specifications, Standards and Publications 1-1

2. Quality Control 2-1

3. Field Offices 3-1

4. Temporary Utilities 4-1

5. Project Meetings 5-1

6. Project Closeout 6-1

7. Summary of Work 7-1

8. Location of Existing Utilities 8-1

9. Clearing and Grubbing 9-1

10. Trench Excavation and Backfill 10-1

11. Polyvinyl Chloride Pipe 11-1

12. Cast Iron and Ductile Iron Fittings 12-1

13. Valves and Valve Boxes 13-1

14. Cast in Place Concrete Pipe Encasement, Collars, Anchors,

Thrust Blocking and Piers 14-1

15. Service Lines and Service Connections 1 5-1

16. Meter Settings 16-1

17. Hydrants 17-1

18. Cast Iron and Ductile Iron Water Pipe. 18-1
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INDEX TO DETAILED SPECIFICATIONS - Continued

19. Video Recording 19-1

20. Seeding 20-1

21. Protection of Work and Property 21-1

22. Site Sign 22-1

23. Testing Water Systems 23-1

24. Disinfecting Water Systems 24-1

25. Connection to Existing Water System 25-1

26. Utility Line Marking Tape 26-1

27. Stone Surfacing Material 27-1

28. Concrete In Place 28-1

29. Pipeline Crossings Under State Highways and All Other Roadways 29-1

30. Temporary Environmental Controls 30-1

31. Pavement Replacement 31-1

32. Traffic Regulation and Control 32-1

33. Special Fill Material 33-1



BUEIP 280 PIU.~E 170

UNION WILLIAMS PUBLIC SERVICE DISTRICT

P.O. BOX 243

WAVERLY, WV 26184

CONTRACT NO. 2

POLECAT WATER STORAGE TANK

PLEASANTS COUNTY, WEST VIRGINIA

CONTRACT SPECIFICATIONS

MARCH 24, 2010

PREPARED BY:

802 B STREET, SUITE 200

ST. ALBANS, WEST VIRGINIA 25177

(304) 201-8980

(304) 201-8983 (FAX)05170
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DETAILED TECHNICAL SPECIFICATIONS
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INDEX TO DETAIL SPECIFICATIONS

SECTION PAGE NO

1. Referenced Specifications, Standards and Publications 1-1

2. Quality Control 2-1

3. NOT IN CONTRACT 3-1

4. Temporary Utilities 4-1

5. Project Meetings 5-1

6. Project Closeout 6-1

7. Summary of Work 7-1

8. Location of Existing Utilities 8-1

9. Clearing and Grubbing 9-I

10. Trench Excavation and Backfill 10-1

11. Polyvinyl Chloride Pipe 11-1

12. Cast Iron and Ductile Iron Fittings 12-1

13. Valves and Valve Boxes 13-1

14. Cast in Place Concrete Pipe Encasement, Collars, Anchors,
Thrust Blocking and Piers 14-1

15. NOT IN CONTRACT 15-1

16. MeterSettings 16-1

17. NOT IN CONTRACT 17-1

18. Cast Iron and Ductile Iron Water Pipe 18-1
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INDEX TO DETAILED SPECIFICATIONS - Continued

19. Video Recording 19-1

20. Seeding 20-1

21. Protection of Work and Property 21-1

22. NOT IN CONTRACT 22-I

23. Testing Water Systems 23-1

24. Disinfecting Water Systems 24-1

25. NOT IN CONTRACT 25-1

26. Utility Line Marking Tape 26-1

27. Stone Surfacing Material 27-1

28. Concrete In Place 28-1

29. NOT IN CONTRACT 29-1

30. Temporary Environmental Controls 30-1

31. NOT IN CONTRACT 31-1

32. NOT IN CONTRACT 32-1

33. Special Fill Material 33-1

34. Glass Coated Bolted-Steel Water Storage Tank 34-1

35. Welded Steel Water Storage Tank 35-1

36. Internal Coating System for Welded Steel Water Storage Tank 36-1

37. Exterior Paint System for Welded Steel Water Storage Tank 37-1

38. Disinfection of Water Storage Facilities 38-1

39. Telemetry System 39-1

40. Altitude Valve 40-1

PAGE



THIS OPERATION AND MAiNTENANCE AGREEMENT is made effective

as ofAugust 19, 2010, by and among UNION WILLIAMS PUBLIC SERVICE DISTRICT,

a public service district and political subdivision (the “PSD”), PLEASANTS COUNTY

DEVELOPMENT AUTHORITY, a public agency (“PCDA”), and THE COUNTY

COMMISSION OF PLEASANTS COUNTY, WEST VIRGINIA, a political subdivision of

the State of West Virginia (the “County Commission”).

WITNESS ETH

WHEREAS, PSD, County Commission and PCDA have agreed to enter into a

public water utility project (the “Project”) for the construction of certain water utility assets

(a) by PCDA and leased to the County (the “County Leased Facilities”) and (b) by PSD (the

“PSD Facilities”) to provide water service to various areas of Pleasants County, West

Virginia; and

WHEREAS, after completion of the Project, all as more fully described herein

and in the Application (the “Application”) by PSD, PCDA and County Commission filed or

to be filed with the Public Service Commission of West Virginia (the “Public Service

Commission”), PCDA will construct or have constructed through the PSD and own the

County Leased Facilities and lease the same to the County Commission to provide water

service to PCDA customers in Pleasants County, West Virginia; and

WHEREAS, the County Leased Facilities to be constructed by or on behalf of

the PCDA are generally shown and described on the series of maps identified and

incorporated by reference herein collectively as Appendix A; and

{C1565390.I}



WHEREAS, PSD, through the PSD Facilities to be constructed by PSD, at its

cost, as a part of the Project, will be in a position to serve citizens of Pleasants County from

PSD Facilities or County Leased Facilities; and

WHEREAS, PSD will provide water for the PSD Facilities and the County

Leased Facilities; and

WHEREAS, PSD has offered to enter into this Agreement and to undertake the

operation, maintenance, repair and replacement of the County Leased Facilities and to supply

the estimated water needs of the customers to be served from the County Leased Facilities in

Pleasants County; and

WHEREAS, PCDA and the County Commission believe it is in the best

interests of the residents of Pleasants County for PSD to operate, maintain, repair and replace

the County Leased Facilities and to provide water service to the residents of Pleasants County

served by the Project as provided in this Agreement; and

WHEREAS, the PCDA wants the PSD to provide potable water directly to

PCDA customers served through the County Leased Facilities and to provide assistance in

the operation, maintenance, repair and replacement of the County Leased Facilities; and

WHEREAS, the County Commission has leased the County Leased Facilities

from PCDA pursuant to the Agreement and Lease dated as ofAugust 19, 2010 (the “Lease”).

NOW, THEREFORE, for and in consideration of the premises, which are

hereby made an integral part of this Agreement and which are not to be construed as mere
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recitals, the covenants and agreements contained herein and other good and valuable

considerations, the receipt and sufficiency of all of which are hereby acknowledged, the

County Commission, the PSD and PCDA agree:

I. Supply of Water to Customers Served by the County Leased Facilities

A. Upon the construction of the County Leased Facilities, PSD agrees to

provide to the Customers served from the County Leased Facilities (the “Leased Facilities

Customers”), subject to the terms, conditions, undertakings, agreements and limitations

provided in this Agreement, the total water requirements of the Leased Facilities Customers,

said water delivered to the Leased Facilities Customers to be of the same quality as that

supplied to PSD’s Customers in Pleasants County. PSD will be paid for the water supplied to

the Customers in the manner set forth in Section V of this Agreement at the rates of PSD

from time to time established pursuant to Chapter 24 ofthe West Virginia Code, as amended.

B. PSD shall monitor the water quality and be responsible for compliance

with all state and federal standards for furnishing water to the public.

C. In the event of an extended shortage of water, or if the supply of water

from PSD is otherwise diminished or impaired, the supply of water to the Leased Facilities

Customers shall be reduced or diminished in approximately the same proportion as the supply

of the water to PSD’s Pleasants County customers is reduced or diminished. Any notification

given to PSD’s Pleasants County customers of any anticipated shortage ofwater shall also be

given to Leased Facilities Customers.
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II. Term of This Agreement

The term of this Agreement shall extend for seventeen years from the date

hereof and thereafter may continue in effect from year to year by mutual consent of the

parties; provided, however, PCDA shall have the right to terminate this Agreement on (i)

sixty (60) days= prior written notice and (ii) payment at the time of such termination to PSD

of the amount calculated as set forth in Section VII below.

III. Future Additions to and Future Extension of County Leased Facilities

Nothing herein shall be construed or interpreted to prohibit any future additions

to or future extensions of County-leased facilities by any party to this agreement which

addition or extension shall be duly approved, authorized or required by the West Virginia

Public Service Commission. Provided, any such future additions or extensions not subject to

the West Virginia Public Service Commission approval shall be governed the provisions

hereof.

PSD and PCDA are aware that there may be written requests by PCDA for

future additional use of water by Leased Facilities Customers and that there may be future

approved PCDA additions and extensions made to County Leased Facilities. In addition to

the other requirements set forth in this Agreement, PCDA and PSD hereby specifically agree

that such additional use, additions and extensions will be made only if, in the opinion ofPSD,

PSD can purchase sufficient water and PSD’s transmission, distribution and pumping

facilities, including County Leased Facilities and PSD’s transmission and distribution mains,
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are adequate to serve PCDA’s Customers and if PSD believes it otherwise economically

feasible to meet the total then present and anticipated needs of both the Leased Facilities

Customers and the other PSD customers. Further, the County Commission, PCDA and PSD

agree as follows:

A. Future Additions All future additions to the County Leased Facilities

constructed by PCDA shall be subject to this Agreement; provided, however, that future

additions to the system must be approved by the County Commission, PSD and PCDA.

B. Future Extension Customer extensions from the County Leased

Facilities and within PCDA boundary lines may be installed by either PCDA or PSD. When

PCDA receives a request for a Customer extension, PCDA shall notify PSD in writing within

fifteen (15) days of its receipt of said request whether it will install the Customer extension or

desires PSD to make the installation.

(1) In the event PCDA desires PSD to install and own the Customer

extension, (i) PSD shall contract on its own behalf with the Customer requesting the

extension and make the installation pursuant to the Rules and Regulations of the Public

Service Commission, (ii) all Customers attaching to the Customer extension shall be

considered Leased Facilities Customers for billing purposes at the rates of PCDA in

accordance with Section V, and (iii) the Customer extension shall be, without further cost or

expense of any kind, the property of PSD.
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(2) In the event PCDA elects to install and own the Customer

extension, the construction for that Customer extension by PCDA will be contracted to a

contractor acceptable to PSD, and all plans and specifications for that extension shall be

submitted to and approved by PSD before becoming a part of PCDA’s Facilities and being

subject to this Agreement. When that extension is contracted to a contractor acceptable to

PSD, PSD, on behalf of and as agent for PCDA, will contract directly with such contractor to

provide the extension. Any extension deposits taken by PSD on behalf of and as agent for

PCDA pursuant to the Rules and Regulations of the Public Service Commission will be

retained by PSD and credited against the cost of the extension, and the balance ofthe deposit

above the cost of the extension, if any, will be returned to the contracting Customer. PSD, on

behalf of and as agent for PCDA, will make refunds to the contracting Customers for the

extensions pursuant to the Rules and Regulations ofthe Public Service Commission based on

the rates of PSD, using funds advanced to PSD by PCDA (to the extent such advances are

legally permissible).

(3) Refunds made pursuant to the Rules and Regulations of the Public

Service Commission to Customers contracting directly with PSD shall be the sole

responsibility of PSD, and the cost of such extensions, to the extent refunded or reimbursed

to Customers pursuant to the Public Service Commission’s Rules and Regulations, shall be

properly includable in PSD’s depreciable utility plant in calculating PSD’s cost of service

and resulting rates.
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B. PSD Facilities Extension and Additions The PSD shall provide PCDA

and the County Commission with notice of any extensions and/or additions to the PSD

Facilities and shall verify that sufficient water is available to provide service to such

extensions and/or additions.

IV. Operation and Maintenance ofCounty Leased Facilities by PSD~ PSD as

Agent

A. PSD hereby agrees to operate, maintain, repair and replace (i) County

Leased Facilities, and (ii) all water lines added thereto as additions and extensions with the

written approval of the County Commission, PSD and PCDA. Notwithstanding the

foregoing, PSD shall not be under any obligation to maintain, repair or replace at its expense,

any condition, defect or malfunction arising from the installation of future additions or future

extensions to the County Leased Facilities which fail to meet the standards of PSD, if such

discrepancy in design or installation is reported in writing by PSD to PCDA within fifteen

(15) days of discovery.

B. In the event that it becomes necessary to relocate, replace, maintain or

repair any condition, defect or malfunction arising from faulty installation of any future

additions or extensions for which notice as hereinabove set forth has been given to PCDA by

PSD, such replacement, relocation, maintenance or repair will be made by a contractor

approved by PSD or by PSD upon notification by PCDA using funds advanced by PSD for

which PSD shall be reimbursed upon termination of this Agreement.
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C. In the event PSD, under the terms of this Agreement, is required to

install, relocate or replace any “unit of property” within the County Leased Facilities as

defined in the Uniform System ofAccounts ofthe National Association ofRegulatory Utility

Commissioners (“NARUC”), PSD shall make such installation, relocation or replacement at

its cost; provided, however, that in every such instance the unit ofproperty shall be, and shall

remain, the property ofPSD (unless purchased by PCDA from PSD after termination of this

Agreement as provided in Section VII hereof or constitutes a part of the County Funded

Portion, in which event such property will remain the property of the PCDA subject to the

Lease) and shall be properly includable in the depreciable utility plant ofPSD in calculating

its cost of service and resulting rates.

D. PCDA agrees that, in those instances in which PSD installs, replaces or

relocates any unit of property on the County Leased Facilities pursuant to the provisions of

Subsection C of this Section IV, PCDA will, simultaneously therewith, convey to PSD all

related rights of way, easements, licenses or other property interests necessary for PSD to

have and own such unit of property in the location and manner in which it is installed,

replaced or relocated on the County Leased Facilities.

E. The PSD is hereby appointed as the agent for PCDA to design, construct

and install the County Leased Facilities in accordance with good utility construction

standards, and the PSD shall have the right to enter into such contracts with third parties as it

deems necessary or desirable to effectuate such design, construction and installation without
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further act or deed of PCDA as more specifically set forth in Appendix B — Construction

Outline Specifications, attached hereto, and Section 3.01 of the Lease.

F. The PSD will maintain insurance coverage on the county Leased

Facilities as is required from time to time by any of the PSD’s or PCDA’s lenders and shall

provide notice to the PCDA and County of any insurable events.

V. Reading Meters and Billing of Customers

A. All Customers served directly from the County Leased Facilities under

this Agreement shall be Leased Facilities Customers and all Customers served directly from

PSD Facilities shall be the Customers of PSD. PSD shall read all meters of the Leased

Facilities Customers and render bills to those Customers, as agent for and on behalf of

PCDA, in a maimer consistent with the meter reading and billing practices ofPSD employed

in billing its own Customers, such bills to be rendered and collected by PSD on behalf of

PCDA and to be computed based on the usage of each PCDA Customer at the rates from

time to time established pursuant to Chapter 24 of the West Virginia Code, as amended. It is

the understanding and intent of the parties to this Agreement that the rates ofthe PCDA shall

reflect or minor the rates of PSD.

B. It is the intent of the County Commission, PSD and PCDA under this

Agreement that the bills delivered to each Leased Facilities Customer reflect the amount due

for the water used (such amount to be determined by applying the rates of PCDA to the

consumption ofwater by Leased Facilities Customers as determined by monthly or estimated
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meter readings). PSD shall be responsible for the collection of delinquent bills on behalf of

PCDA. The bills delivered to the Leased Facilities Customers will be delivered by, and be

payable to, PSD, as agent for PCDA.

C. PSD, in consideration of the respective rights, duties, obligations,

agreements and undertakings of the parties under this Agreement, shall be entitled to receive

from PCDA, through the billing of the Leased Facilities Customers, an amount for water

service rendered to Leased Facilities Customers equal to the consumption ofeach individual

Leased Facilities Customer at PSD rates from time to time established pursuant to Chapter 24

of the West Virginia Code, as amended. PSD shall prepare and deliver monthly statements

or schedules to PCDA which shall reflect the total amount collected by PSD, as agent for

PCDA, and tlhe total amount retained by PSD for the water service provided to Leased

Facilities Customers at the respective rates ofPCDA and PSD. A Leased Facilities Customer

shall be charged a municipal B & 0 surcharge on his usage only if that Leased Facilities

Customer resides within a municipality which imposes such a surcharge. In addition, the

monthly statement to be provided to PCDA and to the County Commission by PSD will also

include the costs of any additions or extensions, and related refunds, made at the cost of the

PCDA under Section III, and the cost of any fire hydrants under Section X installed at the

cost of PCDA.

D. The PSD agrees to provide its monthly financial statements and the

minutes of its meeting to the PCDA and County Commission on a monthly basis. The PSD
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agrees to provide its annual audited financial statements and Public Service Commission

report to the PCDA and the County Commission upon completion.

E. County Commission and PCDA shall have the right to have their

accountants review, at least annually, at their expense, the system of accounts maintained by

PSD for PCDA.

F. The PSD agrees to annually provide a combined annual report to the

Public Service Commission and the PCDA agrees to the PSD providing its information in the

combined annual report.

G. The PSD and the PCDA agree that they will jointly file for combined

tariff increases, if and when such increases become necessary.

VI. Installation of Domestic Services

After the proposed construction of the County Leased Facilities has been

completed, PSD shall install domestic service lines, including the tap on the County Leased

Facilities and the service line from the County Leased Facilities to the established curb line

or within the public right of way nearest the main in accordance with the Rules and

Regulations of the Public Service Commission. This installation shall include the meter

setting. All such service lines from the County Leased Facilities to the Customer’s property

line, meter settings and taps shall be constructed and installed by PSD and shall be the

property of PSD. PSD shall install all meters at its cost, shall own the meters, and shall

assume the obligation to repair, maintain and replace the meters.
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VII. Termination of the Agreement At the time of termination of this

Agreement, PSD will be entitled to receive payment for all water delivered to County Leased

Facilities customers through the termination date of this Agreement in accordance with the

provisions of Section V of this Agreement. To the extent paid for by the PSD, all water

meters installed on County Leased Facilities at the time of such termination will be removed

by PSD. PCDA agrees that it will either replace those meters, install nipples in place of those

meters or buy the meters from PSD at the depreciated original cost of those meters.

VIII. Installation of Private Fire Protection Services

Fire services may be installed by PSD from the County Leased Facilities, but

only in accordance with the Rules and Regulations ofthe Public Service Commission and the

Bureau of Public Health. Fire service will be installed by PSD at the expense ofthe applicant

and will be billed by PSD to the applicant and paid by the applicant directly to PSD at a rate

equal to the then approved PSD’s private protection rate.

IX. Installation of Fire Hydrants

Public fire protection facilities may be installed on the County Leased Facilities

covered by this Agreement at the request of an appropriate governmental unit, and

installation shall be made pursuant to the Rules and Regulations of the Public Service

Commission and the Bureau of Public Health, provided that all such fire hydrants shall have

a flow capability of at least 500 GPM at 20 psi residential pressure for a sustained period of

time.
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X. Water Service Franchise Territories

It is expressly understood and agreed by PSD and PCDA that:

A. PSD shall be permitted to own PSD Facilities purchased by PSD and to

serve PSD Customers served directly from those PSD Facilities within the water service

franchise area ofPCDA, set forth in Appendix A hereto, as are necessary to enjoy and fulfill

its rights and obligations under this Agreement, subject to the terms and conditions set forth

in this Agreement.

B. Except as otherwise provided in this Agreement, all persons residing

outside of PCDA’s water service franchise area, as defined above, and served, either at

present or in the future, by PSD shall be considered Customers of PSD.

C. PCDA agrees that, as a part of the consideration for this Agreement,

PSD shall have the right, even after termination of this Agreement, to transfer water through

the County Leased Facilities, and all future additions and future extensions thereto, and to

serve customers who may be connected, directly or indirectly, to PSD water mains, whether

inside or outside PCDA’s service area.

XI. Conditions Precedent to Effectiveness of Agreement

PSD and PCDA understand and agree that this Agreement, and the obligations

of each ofthem hereunder, are expressly conditioned upon the following, each of which is a

condition precedent to the validity and enforceability of this Agreement:
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A. Rates The Public Service Commission shall have approved the rates and

billing arrangements requested in the Application, or any supplements thereto, filed with the

Public Service Commission seeking approval of this Agreement.

B. The Public Service Commission shall have approved this Agreement

and all of the terms, conditions, undertakings, agreements and limitations of this Agreement

and the rates requested in the Application.

C. The Public Service Commission shall not have attached to its Order any

terms, conditions or limitations which shall adversely affect this Agreement or the economic

feasibility of this project between the parties insofar as taking any action or refraining from

taking any action which, in the opinion of their respective counsel, might require them, or

either of them, to breach any of their obligations under any secured financing, as

supplemented, or any other agreement to which either of them might be a party.

XII. Representations and Warranties

A. PCDA represents and warrants to PSD and County Commission as

follows:

(1) The execution, delivery and performance of this Agreement by

PCDA has been duly authorized, and this Agreement constitutes a valid and binding

obligation of PCDA enforceable in accordance with its terms; and

(2) The execution and performance of this Agreement in accordance

with its terms by PCDA will not violate any provisions of law or violate the terms or
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conditions of any grants or loans made to PCDA for construction of the County Leased

Facilities.

B. PSD represents and warrants to PCDA and County Commission as

follows:

(1) The execution, delivery and performance of this Agreement by

PSD has been duly authorized, and this Agreement constitutes a valid and binding obligation

of PSD enforceable in accordance with its terms; and

(2) The execution and performance of this Agreement in accordance

with its terms by PSD will not violate any provisions of law or violate the terms or conditions

of any grants or loans made to PSD.

C. County Commission represents and warrants to PSD and PCDA as

follows:

(1) The execution, delivery and performance of this Agreement by

County Commission has been duly authorized, and this Agreement constitutes a valid and

binding obligation of County Commission enforceable in accordance with its terms; and

(2) The execution and performance ofthis Agreement in accordance

with its terms by County Commission will not violate any provisions of law or violate the

terms or conditions of any grants or loans made to County Commission for construction of

the County Leased Facilities.
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XIII. Assignability

This Agreement shall be binding upon the successors and assigns of the

respective parties hereto.

XIV. Notice

Any notice, demand or request given hereunder shall be deemed sufficient if in

writing and sent by certified mail, postal charges prepaid, to Union Williams Public Service

District, Attention: Chairman, P.O. Box 243, Waverly, West Virginia 26184; to PCDA

addressed to the Pleasants County Development Authority, P.O. Box 339, St. Marys, West

Virginia 26170; and to County Commission, 301 Court House Lane, St. Marys, West

Virginia 26170, or to such address as the parties shall indicate by written notice to the other

parties.

XV. Captions

The captions preceding the text of the sections of this Agreement are inserted

solely for convenience and reference and shall not be used to construe, interpret or affect any

provision of this Agreement.

XVI. Governing Law This Agreement shall be governed by West Virginia

law.

XVII. Severability If any provision of this Agreement is, for any reason,

determined to be invalid, illegal or unenforceable in any respect, the Parties hereto shall

negotiate in good faith and make such amendments, modifications or supplements of or to
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this Agreement, that to the maximum extent practicable in light of such determination,

implement and give effect to the intentions of the Parties as reflected in this Agreement, and

the other provisions of this Agreement shall, as so amended, modified or supplemented, or

otherwise affected by such action, remain in full force and effect.
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IN WITNESS WHEREOF, Union Williams Public Service District, Pleasants

County Development Authority, and The County Commission of Pleasants County have

caused this Agreement to be signed, by their proper officers thereunto duly authorized, all as

of the day and year first above written.

UNION WILLIAMS PUBLIC SERVICE

DISTRICT

By:__________
Its C airman

PLEASANTS COUNTY DEVELOPMENT

AUTHORITY

By: ~
Its: Acting President

THE COUNTY COMMISSION OF

PLEASANTS COUNTY, WEST VIRGINIA

By:______Its~~~jdent
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STATE OF WEST VIRGINIA,

COUNTY OIF PLEASANTS, to-wit:

The foregoing instrument was acknowledged before me this 17th day ofAugust,

2010, by Stephen L. Nulter, Chairman of Union Williams Public Service District, on behalf

of the public service district.

My commission expires ~e94P~ ke~r— ? 7 ~—E~ /6

ificial Seal

State ci West Virginia
_____________

try L DatSen

LakevieW Drive Notary Public
burg, WV 26104

My ccnimiSSiSfl expires September 27, 2016

STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to-wit:

The foregoing instrument was acknowledged before me this 18th day of August,

2010, by William Israel, Acting President of the Pleasants County Development Authority.

My commission expires ~ ~-,i ~2

MOTAtY F~UBUt

STATE CF WEST VtRGIMIA

SAMME L GEE
Notary Public

Jac~s~n KeRy PLLC

P. 0. Box 553
Char~x’mton, WV 25322

-. r~~ ‘s ~ni~Ap~t~ 2014
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STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to-wit:

The foregoing instrument was acknowledged before me this 18th day of August,

2010, by Lany Bamhart, of The County Commission of Pleasants County.

My commission expires F~. ~. ~

\ P~LLL~Official Se

(~~~Notary
Public, State of West Virginia Notary

—
Virginia Evelyn Davis

— Pleasants Co. Clerks Office

-
-- 301 Court Lane, Rm 101

St. Marys, WV 26170

My Comn~O~l~fl ~xgirec February 13, 2018
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APPENDIX A
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GAURD HILL WATERLINE PROJECT

& POLECAT WATER STORAGE TANK

UNION VQ1LLIAMS P.S.D.

P.O. BOX 243

WAVERLY, WV 26184

WATERLINE EXHIBIT
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Architecture • Land Acquisition • Planning • Surveying

Qk4
602 B Street St. Pdbana, WV. 26177

Phone: 304—201—8980 Facsimile: 304—201—8983 Internet: www.qk4.com
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APPENDIX B

Construction Outline Specifications

Guard Hill Waterline Extension (Contract 1)

2,300 LF of 10-inch C900 Class 150 PVC, 15,000 LF of 6-inch C900 Class 150 PVC, 7,200

LF of 6-inch C900 Class 200 PVC, 600 LF of 2-inch Polyethylene, 875 LF of ¾-inch

Polyethylene, 16 6-inch Gate Valves, 6 Fire Hydrants, 3 Blow Off Hydrants, 22 Meter

Settings, and all necessary appurtenances for a complete and functioning water system.

Polecat Water Storage Tank (Contract 2)

One (1)43,000 gallon water storage tank, valve vault, telemetry, site grading, fencing, access

road, 830 LF of 10-inch C900 class 150 PVC, one (1) meter setting, and all necessary

appurtenances.
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UNION WILLIAMS PUBLIC SERVICE DISTRICT

P.O. BOX 243

WAVERLY, WV 26184

CONTRACT NO. I

GUARD HILL WATER LINE EXTENSION

PLEASANTS COUNTY, WEST VIRGINIA

CONTRACT SPECIFICATIONS

MARCH 24, 2010

PREPARED BY:

802 B STREET, SUITE 200

ST. ALBANS, WEST VIRGINIA 25177

(304) 201-8980

(304) 201-8983 (FAX)05170



DETAILED TECHNICAL SPECIFICATIONS



INDEX TO DETAIL SPECIFICATIONS

SECTION PAGE NO

1. Referenced Specifications, Standards and Publications 1-1

2. Quality Control 2-1

3. Field Offices 3-1

4. Temporary Utilities 4-1

5. Project Meetings 5-1

6. Project Closeout 6-1

7. Summary of Work 7-1

8. Location of Existing Utilities 8-1

9. Clearing and Grubbing 9-1

10. Trench Excavation and Backfill 10-1

11. Polyvinyl Chloride Pipe 11-1

12. CasI: Iron and Ductile Iron Fittings 12-1

13. Valves and Valve Boxes 13-1

14. Cast in Place Concrete Pipe Encasement, Collars, Anchors,
Thrust Blocking and Piers 14-1

15. Service Lines and Service Connections 15-1

16. Meter Settings 16-1

17. Hydrants 17-1

18. Cast Iron and Ductile Iron Water Pipe 18-1



INDEX TO DETAILED SPECIFICATIONS - Continued

19. Video Recording 19-1

20. Seeding 20-1

21. Protection of Work and Property 21-1

22. Site Sign 22-1

23. Testing Water Systems 23-1

24. Disinfecting Water Systems 24-1

25. Connection to Existing Water System 25-1

26. Utility Line Marking Tape 26-1

27. Stone Surfacing Material 27-1

28. Concrete In Place 28-1

29. Pipeline Crossings Under State Highways and All Other Roadways 29-1

30. Temporary Environmental Controls 30-1

31. Pavement Replacement 31-1

32. Traffic Regulation and Control 32-1

33. Special Fill Material 33-1



UNION WILLIAMS PUBLIC SERVICE DISTRICT

P.O. BOX 243

WAVERLY, WV 26184

CONTRACT NO. 2

POLECAT WATER STORAGE TANK

PLEASANTS COUNTY, WEST VIRGINIA

CONTRACT SPECIFICATIONS

MARCH 24, 2010

PREPARED BY:

802 B STREET, SUITE 200

ST. ALBANS, WEST VIRGINIA 25177

(304) 201-8980

(304) 201-8983 (FAX)05170



DETAILED TECHNICAL SPECIFICATIONS



INDEX TO DETAIL SPECIFICATIONS

SECTION PAGE NO

1. Referenced Specifications, Standards and Publications 1-1

2. Quality Control 2-1

3. NOT IN CONTRACT 3-1

4. Temporary Utilities 4-1

5. Project Meetings 5-1

6. Project Closeout 6-1

7. Summary of Work 7-1

8. Location of Existing Utilities 8-1

9. Clearing and Grubbing 9-1

10. Trench Excavation and Backfill 10-1

11. Polyvinyl Chloride Pipe 11-1

12. Cast Iron and Ductile Iron Fittings 12-1

13. Valves and Valve Boxes 13-1

14. Cast in Place Concrete Pipe Encasement, Collars, Anchors,
Thrust Blocking and Piers 14-1

15. NOT IN CONTRACT 15-1

16. Meter Settings 16-1

17. NOT IN CONTRACT 17-1

18. Cast Iron and Ductile Iron Water Pipe 18-1



INDEX TO DETAILED SPECIFICATIONS - Continued

19. Video Recording 19-1

20. Seeding 20-1

21. Protection of Work and Property 21-1

22. NOT IN CONTRACT 22-1

23. Testing Water Systems 23-1

24. Disinfecting Water Systems 24-1

25. NOT IN CONTRACT 25-1

26. Utility Line Marking Tape 26-1

27. Stone Surfacing Material 27-1

28. Concrete In Place 28-1

29. NOT IN CONTRACT 29-1

30. Temporary Environmental Controls 30-1

31. NOT IN CONTRACT 31-1

32. NOT IN CONTRACT 32-1

33. Special Fill Material 33-1

34. Glass Coated Bolted-Steel Water Storage Tank 34-1

35. Welded Steel Water Storage Tank 35-1

36. Internal Coating System for Welded Steel Water Storage Tank 36-1

37. Exteric’r Paint System for Welded Steel Water Storage Tank 37-1

38. Disinfection of Water Storage Facilities 38-1

39. Telemetry System 39-1

40. Altitude Valve 40-1



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 2.8

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

MINUTES ON ADOPTION OF SUPPLEMENTAL RESOLUTION

The Board of Pleasants County Development Authority met in special
session, pursuant to notice duly posted, in St. Marys, West Virginia, at 12:00 p.m. on

August 18, 2010.

PRESENT: William Israel - Vice President/Acting
President

Jim Hooper - Member

Elizabeth McGill-Bleakley - Member

Dr. Danniel Chandler - Member

Jerry Davis - Member

Paul Ingram - Member

F. Michael Nelson - Member

Max Powell - Member

Robert Doty - Member

Dr. Joseph Super - Member

Mike Hendricks - Member

Art Olds - Member

John Fitzpatrick - Member

Jim Cottrill - Member

ABSENT: F. Michael Nelson - President

William Israel, Acting President, presided, and James McGoldrick, acted as

Secretary. The Acting President announced that a quorum of members was present and

that the meeting was open for any business properly before it.

Thereupon, the Acting President introduced Samme Gee of Jackson Kelly
PLLC, bond counsel, who presented the proposed Supplemental Resolution and read it by
title:

SUPPLEMENTAL RESOLUTION PROVIDING AS TO

THE PRINCIPAL AMOUNT, DATE, MATURITY DATE,
INTEREST RATE, PAYMENT SCHEDULE, SALE PRICE

AND OTHER TERMS OF THE PLEASANTS COUNTY

DEVELOPMENT AUTHORITY WATERWORKS LEASE

{C1849819.1}



REVENUE BONDS, SERIES 2010 C (WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY);
AUTHORIZING AND APPROVING THE SALE AND

DELIVERY OF SUCH BONDS TO THE WEST VIRGINIA

WATER DEVELOPMENT AUTHORITY; APPROVING

AND RATIFYING THE LOAN AGREEMENT WITH

RESPECT TO SUCH BONDS; DESIGNATING A

REGISTRAR, PAYING AGENT AND DEPOSITORY

BANK; AND MAKING OTHER PROVISIONS AS TO

THE BONDS.

and there was discussion. Thereupon, upon a duly made motion, it was unanimously
ordered that said Supplemental Resolution be adopted.

There being no further business to come before the meeting, upon a duly
made motion, it was unanimously ordered that the meeting be adjourned.

$~dretary

(C 1849819.1)
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CERTIFICATION

I hereby certify that the foregoing action of Pleasants County Development
Authority remains in full force and effect and has not been amended, rescinded,

superseded, repealed or changed.

WETNESS my signature as of the date first written above.

~Secretary

{C18498 19 I)
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INVOICE AND AFFIDAVIT OF PUBLICATION

Marys Oracle
Ph. (304) 684-2424 • Fax (304) 684-2426

P.O. Box 27, St. Marys, WV 26170

WEST CENTRAL PUBLISHING

FEDERAL ID. NO. 55-06700561
STATE OF WEST VIRGINIA

COUNTY OF PLEASANTS, to wit:

I, James McGoldrick, being first duly sworn upon my oath, do depose
and say:

‘that lam Publisher of The St. Marys Oracle, a Democratic newspaper,
• that I have been duly authorized to execute this affidavit,
• that such newspaper is regularly published weekly for at least fifty
weeks during the calendar year, in the municipality of St. Marys,
Pleasants County, West Virginia.

• that such newspaper is a newspaper of “general circulation” as

defined in Art. 3, Chap. 59 of the Code of West Virginia 1931 as

amended, within St. Marys and Pleasants County
• that such newspaper averages in length four or more pages,
exclusive of any cover, per issue;

‘that such newspaper is circulated to the general public at a definite

price or consideration;
‘that such newspaper is a newspaper to which the general public
resorts for passing events or a political, religious, commercial and

social nature and for currei’t happenings, announcements,
miscellaneous reading matters, advertisements and other notices;

• and that the annexed notice described as follows:

PC Developemtn Authority Notice of Public Hearing

WAS PUBLISHED IN SAID NEWSPAPER AS FOllOWS:

TIMES DATES

Two May 12 and 19, 2010

ç-CERTIF-BILL TO—

I PC Development Authority

I P0B0x339
St. Marys, WV 26170

~
NOTARIZA ON

om
Taken, sworn to and subscribed before me this C

day of . ,20 (

PLEASANTS COUNTY
DEVELOPMENT AUTHORITY

NOTICE OF PUBUC HEA’RINO A~ID ABSTRACT
OF BOND ORDINANCE

I Notice is hereby givé~n to ~ ~er~dn intei~ested that

on May 10, 2010, the Board’of the Pleasants County
Development Authority. (the iuer~), adopted an

ordinance which, arnongotherjhlngs:

•

1. Authorized the acquisition, construction and

equipping of certain waterworks facilities to be located
in Pleasants County (the F.acilitlest)and the financing
of the cost, not otherwise provided, thereof through the
issuance of not more than $5000000 in aggregate
principal amount of Waterworks Lease Revenue Bonds,
Series 2010 A (West Virginia Infrastructure Fund) and

Waterworks Lease Revenue Bonds, Series 2010 BIC

(West Virginia Water Development Authority)
(collectively, the Bonds~).

2. Directed that the Bonds be issued in such

principal amounts, bear interest at such rate or rates,
not exceeding the then legal maximum rate, payable
quarterly on such dates mature on such dates and in

such amounts and redeemable, in whole or in part, as

prescribed in a supplemental resolution pr in the Loon

Agreen~ents for the Borids; authorized the execution

and delivery of the Loan Agreements.

3. Directed the creation of a revenue fund and the

disposition of certain leases of the Facility; provided for

the payment of debt serviceon the Bonds; directed the

creation of sinking funds and reserve accounts for the

Bonds, directed the creation of a bond construction

trust fund and the disbursement of Bond proceeds.

4. Provided that the Bonds shalt not be or constitute

an indebtedness of the Issuer within the meanjng of any
constitutional or statutory provision or limitation but

shall be payable solely from the Net Revenues of the

Issuer, pledged the Net Revenues of the Iskuer to

payment of the Bonds and established the rights of the

registered owners of the Bonds to the Net Revenues of

the Issuer; provided certain conditions for the issuance

of additional bonds.

5. Established the ever~ts of default and the

remedies of the regist~red owners of the Bonds; and

provided for the modificatk?n or an(endment of the

Ordinance upon the terms and conditions set forth in
the Ordinance

“the Issuer contemplates the issuance of the Bonds

described in and unde’r the conditions Cat forth in the

Ordinance abstracted above Any person interested

may appear before the Board of the Pleasants County
Development Authority at a special .meetipg on May24,
2010, at 5:30 p.m., at 2272 North Pleasanta Highway,
St. Marys, West Virginia, and pre~ent protests and be
heard as to whether the above-described Ordinance

shall be put into effect.

A certified copy of the Ordinance as adopt~d by thai
Board is on file with .the Secretary f~r review by
interested persons during the office hours of the Issuer.1

James McGoldrick

Secretary
5-12, 190

PUBLICATION
CHARGES $124.52

I

~Jthi~I
Notary Public

(~m’~~
) ~ OFFICIAL SEAt I

~ i~i’.&~ NOTARY PUBLIC

~ STATE OF WEST Vl~GINlA ~.
>~ CHARLO1T C. STINE~5

* * 118 PINE ~i’/E RD.

) ~ SI. MARYS. WV 26170
•

My Ce~y~sbs Emu N~enber 18,2013 S

PLEASE RETURN A COPY OF THIS

INVOICE WITH YOUR PAYMENT TO:

P.O. BOX 27, ST. MARYS, WV 26170
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UNITED STA’I’ES OF AMERICA

STATE OF WEST VIRGINIA

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

WATER PROJECT I3ONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

FOR VALUE RECEIVED, on this 19ih day ofAugust, 2010, the PLEASANTS

COUNTY DEVELOPMENT AUTHORITY, a public corporation with perpetual existence

(the “Issuer”) created by The County Commission of Pleasants County, West Virginia (the

“County Commission”), promises to pay solely from the funds provided therefore, as

hereinafter set forth, to the West Virginia Water Development Authority (the “Authprity”) or

registered assigns, the sum of NINE HUNDRED THOUSAND DOLLARS ($900,000), in

installments on October 1 of each year, commencing October 1, 2013, as set forth on the

“Schedule of Annual Debt Service” attached as Exhibit A hereto and incorporated herein by

reference with interest on each installment at the rate per annum set forth on said Exhibit A.

The interest on each installment shall run from the original date of delivery of

this Bond to the Authority and payment therefore, and until payment of such installment,

such interest shall be payable on April 1 and October 1 in each year, beginning October 1,

2010. Principal installments of this Bond are payable in any coin or currency which, on the

respective dates of payment of such installments, is legal tender for the payment of public

and private debts under the laws of the United States of America, at the office of the West

Virginia Municipal Bond Commission, Charleston, West Virginia (the “Paying Agent”). The

interest on this Bond is payable by check or draft ofthe Paying Agent mailed to the registered

owner hereof at the address as it appears on the books of United Bank, Inc., Charleston, West

Virginia, as registrar (the “Registrar”), on the 15th day ofthe month next preceding an interest

payment date, or by such other method as shall be mutually agreeable so long as the

Authority is the Registered Owner hereof.

This Bond may be redeemed prior to its stated date of maturity in whole or in

part, but only with the express written consent of the Authority and the Council, and upon the

No. CR-I $900,000

, ,~
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S P E C~ME’~J
terms and conditions prescribed by, and otherwise in compliance with, the Loan Agreement

by and between the Issuer and the Authority, dated August 19, 2010.

This Bond is issued (I) to capitalize interest on the Series 2010 C l3onds; (ii) to

pay’ a portion of the costs of acquisition and construction of certain waterworks ihcilities (the

“Project”); and (iii) to pay certain costs of issuance of’ this I3ond and related costs. The

Project and any Further additions, betterments improvements and extensions thereto are

herein called the “Facilities.” This Bond is issued under the authority of and in full

compliance with the Constitution and statutes of’ the State of’ West Virginia, including

particularly Chapter 7, Article I 2, Chapter 8, Article 16 and Chapter 3 I, Article 1 5A of the

Code of West Virginia, 193 1, as amended (the “Act”), a Bond Ordinance duly enacted by the

Issuer on May 26, 2010, and a Supplemental Resolution duly adopted by the Issuer on

August 18, 2010 (collectively, the “Bond Legislation”), and is subject to all the terms and

conditions thereof~ The Bond Legislation provides for the issuance ofadditional bonds under

certain conditions, and such bonds would be entitled to be paid and secured equally and

ratably from and by the funds and revenues and other security provided for this Bond under

the Bond Legislation.

THIS BOND IS ISSUED ON A PARITY WITH RESPECT TO LIENS, PLEDGE AND

SOURCE OF AND SECURITY FOR PAYMENT, AND IN ALL RESPECTS, WITH THE

ISSUER’S WATERWORKS LEASE REVENUE BONDS, SERIES 2010 A ISSUED ON

JUNE II, 2010, IN THE AGGREGATE PRINCIPAL AMOUNT OF $3,000,000; AND

THE ISSUER’S WATERWORKS LEASE REVENUE BONDS, SERIES 2010 B ISSUED

ON JUNE 11, 2010 IN THE AGGREGATE PRINCIPAL AMOUNT OF $100,000 (THE
“PRIOR BONDS”).

This Bond is payable only from and secured by a pledge of the Net Revenues

(as defined in the Bond Legislation) of the Issuer and is payable on a parity with the pledge
of Net Revenues in favor of the holders of the Prior Bonds, and from unexpended proceeds
of this Bond. This Bond does not constitute an indebtedness ofthe Issuer within the meaning
of any constitutional or statutory provisions or limitations, nor shall the Issuer be obligated to

pay the same or the interest hereon, except from said special fund provided from the Net

Revenues and unexpended proceeds of this Bond. Issuer has entered into certain covenants

with the Registered Owner of this Bond for the terms ofwhich reference is made to the Bond

Legislation. Remedies provided the Registered Owner of this Bond are exclusively as

provided in the Bond Legislation, to which reference is here made for a detailed description
thereof.

Subject to the registration requirements in the Bond Legislation, this Bond is

transferable, as provided in the Bond Legislation, only upon the books ofthe Registrar by the

Registered Owner or by its attorney or legal representative duly authorized in writing, upon

.~a’..., ) ~

CR-I ~—1

~
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surrender ot this Bond, together with a written instrument ot transt~r satisthctory to the

Registrar, duly executed by the Registered Owner or its attorney or legal representative duly
authorized in writing.

Subject to the registration requirements in the Bond Legislation, this Bond,

under the provision ol the Act, is and has all the qualities and incidents of a negotiable
instrument under the Uniform Commercial Code of the State of West Virginia.

All money received from the sale of this Bond, atler reimbursement and

repayment of all amounts advanced for preliminary expenses as provided by law and the

I3ond Legislation, shall be applied solely to payment of the costs of acquisition and

construction of the Project and the costs of issuance hereof as described in the Bond

Legislation, and there shall be and hereby is created and granted a lien upon such moneys,

until so applied, in t~ivor of the registered owner of this Bond.

IT IS HEREBY CERTIFIED, RECITED AND DECLARED that all acts,

conditions and things required to exist, happen and be performed precedent to and at the

issuance of this Bond do exist, have happened and have been performed in due time, form

and manner as required by law, and that the amount of this Bond, together with all other

obligations of the Issuer, does not exceed any limit prescribed by the Constitution or statutes

of the State of West Virginia and that Net Revenues of the Issuer have been pledged to and

will be used by the Issuer for the prompt payment of the principal of and interest on this

Bond.

All provisions of the Bond Legislation, resolutions and statutes under which

this Bond is issued shall be deemed to be a part ofthe contract evidenced by this Bond to the

same extent as if written fully herein.

~:&‘e.••) •F~~1•

CR-I

:3 P EC I i~vi E~\1 I.:.
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IN WITNESS WHEREOF, the PLEASANTS COUNTY DEVELOPMENT

AUTHORITY has caused this Bond to be signed by its President and its corporate seal to be

hereunto affixed and attested by its Secretary, and has caused this Bond to be dated as of the

(late first written above.

SEAL]

ATTEST:

President

Page 4 of 8
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CR-I

CERI’IFICAi’E OF AU’!’! IEN’I’ICAi’JON ANI) RIiGIS’FRAi’ION

This Bond is one of the Series 2010 C Bonds described in tile within

mentioned Bond Legislation and has been duly registered in the name of the registered owner

set forth above, as of the date set forth below.

Date: August 19, 2010.

UNITED BANK, INC.

as Registrar

Authe’e?

Page 5 of 8
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RFCORI) OF A1)VANCES
SP EC~’~AEN

AMOUNT DA I’ F AMOUNT

August 19, 2010

I)A’FE

(I)

(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

(11)

(12)

(I 3)

(14)

(15)

(16)

(17)

(18)

$900,00()

$

$

$

$

$

$

$

$

$

$

$

$

$

S

S

s

$

(19)

(20)

(21)

(22)

(23)

(24)

(25)

(26)

(27)

(28)

(29)

(30)

(31)

(32)

(33)

(34)

(35)

(36)

S

$

$

S

S

$

$

$

$

$

$

$

$

$

$

$

$

$

TOTAL $
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CR-I

FXHIBIT 13

SChEDULE OF ANNUAL DEBT SERVICE

Pleasa nts County Development Authority

WDA

4% Interest Rate

15 Years

I ).~ ted

Date 8/19/10

Delivery

late 13/19/10

Period Annual Debt

Ending Principal Coupon interest Debt Service Service

13/19/10

10/1/10 4200.00 4200.00 4,200.00

4/1/11 18,000.00 18,000.00

10/1/11 18,000.00 18,000.00 36,000.00

4/1/12 18,000.00 18,000.00

10/1/12 18,000.00 18,000.00 36,000.00

4/1/13 18,000.00 18,000.00

10/1/13 44,947 4.000% 18,000.00 62,947.00 80,947.00

4/1/14 17,101.06 17,101.06

10/1/14 46,745 4.000% 17,101.06 63,846.06 80,947.12

4/1/15 16,166.16 16,166.16

10/1/15 48,615 4.000% 16,166.16 64,781.16 80,947.32

4/1/16 15,193.86 15,193.86

10/1/16 50,559 4.000% 15,193.86 65,752.86 80,946.72

4/1/17 14,182.68 14,182.68

10/1/17 52,582 4.000% 14,182.68 66,764.68 80,947.36

4/1/18 13,131.04 13,131.04

10/1/18 54,685 4.000% 13,131.04. 67,816.04 80,947.08

4/1/19 12,037.34 12,037.34

10/1/19 56,872 4.000% 12,037.34 68,909.34 80,946.68

4/1/20 10,899.90 10,899.90

10/1/20 59,147 4.000% 10,899.90 70,046.90 80,946.80

4/1/21 9,716.96 9,716.96

10/1/21 61,513 4.000% 9,716.96 71,229.96 80,946.92

4/1/22 8,486.70 8,486.70

10/1/22 63,974 4.000% 8,486.70 72,460.70 80,947.40

4/1/23 7,207.22. 7,207.22

10/1/23 66,532 4.000% 7,207.22 73,739.22 80,946.44

4/1/24 5,876.58 5,876.58

10/1/24 69,194 4.000% 5,876.58. 75,070.58: 80,947.16

4/1/25. 4,492.70. 4,492.70

10/1/25 71,961: 4.000%: 4,492.70. 76,453.70 80,946.40:

4/1/26 3,053.48. 3,053.48

10/1/26 74,840 4.000%: 3,053.48 77,893.48 80,946.96

4/1/27 1,556.68 1,556.68;

10/1/27. 77,834. 4.000%: 1,556.68 79,390.68. 80,947.36

900,000 390,404.72. 1,290,404.72 1,290,404.72

I ~



ASSIGN MEN1’

SPECIMEN

OR VALUE RECEIVED the undersigned sells, assigns, and transfers unto

the within

3ond and does hereby irrevocably constitute and appoint Attorney to

transfer said Bond on the books kept for registration thereof with full power of substitution in

the premises.

Dated:

In the presence ot~

Page 8 of 8



BOND REGISTER 2.11

UNITED STATES OF AMERICA

STATE OF WEST VIRGINIA

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

Bond Number Principal Amount Date of Bond

No. CR-I $900,000 August 19, 2010

NO WRITING ON THIS BOND REGISTER EXCEPT BY THE REGISTRAR

Name of Registered Owner: Signature of Registrar

West Virginia Water Development Authority United Bank, Inc.

180 Association Drive Charleston, West Virginia
Charleston, WV 25311

Autli~’rized Representative

{C 1802594. I)
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SUE E NORSAN
PLE~SANTS County 09:07:44 AN
Instru~ient No 590566

k 3 Pb~E 5 5 6 Date Recorded OB/19/20.1O
Document T~~e TRUSIDEED

THIS IS A CREDIT LINE DEED OF TRUST Book-Page 143-556

CREDIT LINE DEED OF TRUST, SECURITY AGREEMENT AND FiXTURE FILING

THIS CREDIT LINE DEED OF TRUST, SECURITY AGREEMENT AND

FIXTURE FILING (“Deed of Trust”), made effective as of this 19th day of August, 2010, by
and between the PLEASANTS COUNTY DEVELOPMENT AUTHORITY, a county

development authority and public corporation with perpetual existence in Pleasants County,
West Virginia whose address is 1500 309 Second Street, St. Marys, West Virginia 26170

(“Grantor”), CHRIS JARRETT whose business address is 180 Association Drive, Charleston,
West Virginia 25311, as Trustee, and the WEST VIRGINIA WATER DEVELOPMENT

AUTHORITY, a body corporate and governmental instrumentality of the State of West Virginia
whose address is 180 Association Drive, Charleston, West Virginia 25311 (“Secured Party”), as

the beneficial holder of the Secured Obligation (as hereinafter defined), under those certain loan

agreements between the Grantor and the Secured Party (“Loan Agreement”) between the Grantor

and the Secured Party, dated as of August 19, 2010.

WITNESS ETH:

That for and in consideration of the indebtedness and trusts hereinafter set forth

and of the sum of Ten Dollars ($10.00), cash in hand paid, the receipt and sufficiency of which

are hereby acknowledged, Grantor does hereby GRANT and CONVEY unto the Trustee, with

power of sale, upon the conditions hereinafter set forth, all of the following:

(A) All of those certain lots, tracts or parcels of real estate, together with the

improvements now or hereafter constructed and situate thereon and all appurtenances thereunto

belonging or in any wise appertaining, situate and being in the Grant District in Pleasants

County, West Virginia, and more particularly described on Exhibit A hereto attached and by this

reference incorporated in and made a part of this Deed of Trust.

(B) All right, title and interest of Grantor now owned or hereafter acquired in

and to any and all sidewalks, alleys, roadways, drives, lanes, streets and all strips and gores of

land adjacent to or used in connection with such real estate and all easements and rights of way

in connection therewith.

(C) All buildings, improvements and fixtures of every kind, and all machinery,

equipment and property which are or shall be attached to, or be deemed to be, fixtures and a part
of the real estate herein conveyed.

(D) All equipment, materials, supplies and other property of every kind and

nature whatsoever, purchased with proceeds of those certain Pleasants County Development

Authority Waterworks Lease Revenue Bonds, Series C (the “Bonds”) in an aggregate

principal amount not to exceed $1,400,000, now or hereafter owned by Grantor or in which it has

or shall have an interest, procured for incorporation in or to be affixed to buildings or other

improvements on the above described real estate or appurtenant thereunto.

(C 1802622.1)
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(E) All furniture, furnishings, equipment and other items of tangible personal
property purchased with proceeds of the Bonds, now owned or hereafter acquired by Grantor,
which are used or useful in the buildings or other improvements on such real estate.

(F) All rentals, income, payments, receipts, issues and profits that may accrue

from the aforesaid real estate and improvements or any part thereof, including all proceeds, both

cash and non-cash, of the foregoing; provided, however, that, so long as Grantor shall not be in

default hereunder, Grantor shall be entitled to collect and receive all said rents, income, issues

and profits.

(G) All licenses, permits, certificates and approvals issued to or held by
Grantor that are necessary for the use or operation of the Property.

All property described above, together with the real estate described above, shall

secure the indebtedness herein described and covered by this Deed of Trust, and all the foregoing
property, interests in property and other rights and interests are herein sometimes referred to

collectively as the “Property.”

TO HAVE AND TO HOLD the Property unto the Trustee and its successor in

trust forever; and Grantor does hereby covenant to and with the Trustee and the Secured Party
that Grantor will WARRANT GENERALLY the Property; that Grantor has the right to convey

the Property to the Trustee; that the same is free from any and all liens and encumbrances other

than the real estate taxes which have been assessed but which are not yet due and payable, and

other exceptions, if any, which are approved in writing by the Secured Party; that the Trustee

will have quiet possession thereof; and that Grantor will execute such further assurances of the

Property as may be requisite, including, but not limited to, the execution and delivery of

financing statements and such other instruments as Secured Party may require to impose the lien

hereof more specifically upon any item or items of property, or rights or interests therein,
covered by this Deed of Trust.

IN TRUST NEVERTHELESS to secure the Grantor’s obligations under the

Loan Agreement and Bond Ordinance duly enacted by the Grantor on May 24, 2010, as

supplemented by a Supplemental and Amendatory Resolution duly adopted by the Grantor on

May 24, 2010, and a Supplemental Resolution duly adopted by the Grantor on August 18, 2010

(collectively, the “Bond Ordinance”), and which has been assigned to the Secured Party (except
for certain retained rights); specifically including without implied limitation the obligation
thereunder to make such payments of rent and other payments sufficient to permit the Issuer to

make, as and when due, all payments of the principal, premium, if any, and interest on the Bonds

issued pursuant to the Bond Ordinance in the aggregate principal amount not to exceed One

Million Four Hundred Thousand Dollars ($1,400,000), and also to secure the payment of any and

all extensions, modifications, substitutions and/or renewals of the indebtedness, or any part

thereof, however changed in form, manner or amount, together with all the interest that may be

due thereon (collectively, the “Secured Obligations”).

This Deed of Trust is intended to constitute a security agreement, governed by the

Uniform Commercial Code of West Virginia (the “Code”), with respect to any part of the

{C1 802622.1
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Property which might now or hereafter be characterized as personal property or fixtures, and

Grantor does hereby GRANT a security interest therein to Secured Party. On default hereunder

or under the Indenture of Mortgage, in addition to the rights, remedies and powers herein set

forth, Secured Party and the Trustee shall have, as to any and all fixtures and personal property
covered by this Deed of Trust, all rights, remedies and powers of a secured party under the Code.

The Grantor will, from time to time as requested by the Trustee or Secured Party, execute,

acknowledge and deliver any financing statement, renewal affidavit, certificate, continuation

statement, inventory or other document that the Trustee or Secured Party might request in order

to perfect, protect, preserve, continue, extend or maintain the security interest created by and the

priority of this Deed of Trust and will, on demand, pay any expenses incurred by the Trustee and

Secured Party, or either of them, in the preparation, execution and filing of any such documents.

Grantor covenants, represents, warrants and agrees as follows:

1. Grantor will, so long as the Secured Obligations or any part thereof

remains unpaid: (a) pay as and when due and payable all taxes, assessments and other

governmental charges and fees that may be levied or assessed against the Property, including the

buildings and improvements now situate on the Property, or that may hereafter be erected

thereon, and any improvements and additions made therein or thereunto from time to time and

will furnish annually to Secured Party receipts showing the payment of such taxes, assessments,

charges and fees; (b) have and keep the building and improvements now situate on the Property
or that may hereafter be erected thereon, and all other insurable property covered by this Deed of

Trust, constantly insured against the loss or damage by fire and such other causalities,

contingencies and hazards as Secured Party may require, in one or more responsible and solvent

insurance companies authorized to transact business in the State of West Virginia approved by
Secured Party, and in an amount satisfactory to Secured Party, with a standard mortgage clause,

provide for written notice of cancellation to Secured Party of not less than 30 days, non-

contributory, providing that loss or damage shall be payable to Secured Party as Secured Party’s
interest may appear, and will pay the premiums for such insurance as the same become due and

payable and deliver the policy or policies of such insurance and all renewals thereof, to Secured

Party, and, if such Property shall be damaged by fire or other casualty insured against, Secured

Party shall be entitled to receive the proceeds of such insurance to the extent of the unpaid
balance of the Secured Obligations and shall apply such proceeds, in Secured Party’s discretion,

to the Secured Obligations or to restore the Property; (c) keep and maintain the Property in good
condition and repair and not abandon the same, or any part thereof, not commit or permit the

commission of waste on or in the Property, or any part thereof, or permit any building or

improvement to be removed, destroyed, demolished or structurally altered in whole or in part,
and Grantor shall comply, and cause all occupants of the Property or those in possession thereof

to comply, with all laws, ordinances, rules and regulations relating to the use or maintenance of

the Property and with all requirements, directions and orders and notices of violations thereof

issued by any governmental agency, body or officer; (d) permit the Trustee or Secured Party, or

either of them, or their agents, to enter and inspect the Property at all reasonable times; (e) pay to

the Trustee or to Secured Party, upon demand, any and all sums of money, including all costs,

expenses and reasonable attorneys’ fees, which the Trustee or Secured Party, or either of them,

may incur or expend in any action or proceeding that may concern the Property, or any part

thereof or interest therein, including without limitation any eminent domain proceeding, or any
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action or proceeding to sustain the lien of this Deed of Trust or its priority or in defending any

party thereto, or any party secured hereby, against the liens, demands or claims of title of any

person, firm or corporation, asserting priority over this Deed of Trust, or asserting title adverse to

the title under this Deed of Trust, or asserting title adverse to the title under which the Trustee

holds or in connection with any action to foreclose this Deed of Trust, or to recover any

indebtedness secured hereby; and (f) otherwise to perform as and when required each and every

obligation required under the Lease and by the Secured Obligations.

2. In the event Grantor: (a) fails to make any payment required or fails to

comply with, perform or carry out any of the provisions of Paragraph I hereof; (b) fails to

perform any of the terms, covenants or agreements by Grantor to be performed under this Deed

of Trust; or (c) is otherwise in default under this Deed of Trust, including, but not limited to

failure to pay advances made by Secured Party to protect the lien and security hereof as provided
herein and interest on any future advances and all other items of the Secured Obligations when

due, then, and in any such event, Secured Party shall have the right, without notice to or demand

upon Grantor or any other person, to make any such payment, take any such action or do any

such thing as, in the exercise of Secured Party’s discretion, may be determined to be reasonably

necessary to p:rotect the lien and security hereof as fully and completely as if Grantor made each

and every such payment when due, and kept, complied with, performed and carried out the

provisions of said Paragraph 1 in every respect. Without limiting the generality of the foregoing,
Secured Party may, in any such event: (a) obtain the required insurance covering the Property
and pay the premiums thereon or pay any unpaid premiums on any insurance procured by
Grantor; (b) pay said taxes, assessments and other governmental charges and fees together with

any penalties and interest accrued thereon, and redeem the Property from a tax sale if it has been

sold, and shall be subrogated to the lien of the governmental body to which such payment was

made; (c) make and pay for any and all repairs which Secured Party deems necessary to place or

keep the Property in good condition and repair; (d) stop or mitigate waste on or in the Property or

any part thereof~ (e) stop or prevent the removal, destruction, demolition or structural alteration

of any buildi:ng or improvement on the Property; (f) stop or prevent the violation of any law,

ordinance, rule or regulation relating to the use or maintenance of the Property or of any

requirement, direction or order or notice of violation thereof issued by any governmental agency,

body or officer; and, (g) pay all or any part of any sum or sums of money that may be due or

payable under the provisions of Paragraph 1 hereof; and Grantor hereby promises to pay to

Secured Party, upon demand, any and all sums of money paid out or expended by Secured Party,
for any of the purposes set out in this Paragraph 2, together with interest thereon from the date of

payment at an annual rate equal to the rate of interest accruing on the principal of the Bonds (the
“Default Rate”), and agrees that any sum or sums of money so paid by Secured Party or by the

Trustee, or either of them, shall be collectible as such, all without waiver of any right arising
from the breach of or default in the performance of any warranty, covenant, condition, provision
or agreement herein contained or contained in the Lease or the Indenture of Mortgage, including
the right to enter and take possession of the Property, and rent and manage the same, and the

right to foreclose this Deed of Trust; but nothing herein contained shall be construed as imposing

any duty or obligation upon Secured Party, or upon the Trustee, to pay any such sum or sums of

money herein authorized to be paid, or to take any other action authorized hereunder.

{C1802622.I}
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3. A. For the purposes of this Deed of Trust: (a) “hazardous materials”

means and includes petroleum products, flammable explosives, radioactive materials, asbestos or

any material containing asbestos, polychlorinated biphenyls or any hazardous, toxic or dangerous
waste, substance or material defined as such or defined as a hazardous substance or other similar

term by, in or fDr the purposes of any environmental laws; and, (b) “environmental laws” means

any “superfund” or “superlien” law or any other federal, state or local statute, law, ordinance,
code, rule, regulation, order or decree, regulating, relating to or imposing liability or standards of

conduct concerning any hazardous materials as may now or at any time hereafter be effect,
including, but not limited to, the Comprehensive Response, Compensation and Liability Act and

all regulations promulgated thereunder.

B. To the best of Grantor’s knowledge, both Grantor and the Property are in

compliance with all environmental laws.

C. At any time during the term of the loan secured by this Deed of Trust, Grantor

shall provide Secured Party, at the expense of Grantor, with such reports of inspection or audits

of the Property as Secured Party may request, prepared by qualified consultants approved by
Secured Party, certifying as to the presence or absence of hazardous materials on the Property,
and Grantor shall permit Secured Party, its agents and employees, to inspect or audit the

Property, and for such purpose to enter upon the Property and to conduct all such tests as

Secured Party shall determine to be necessary.

D. Grantor shall not place or permit to be placed on the Property any hazardous

materials. If, at any time, it is determined by Secured Party that hazardous materials are or may

be located on the Property which, under any applicable environmental laws, requires special
handling in collection, storage, treatment or disposal, Grantor shall, within thirty days after

receiving written notice thereof~ take or cause to be taken, at its sole expense, such actions as

may be necessary to comply with all applicable environmental laws.

E. Grantor shall indemnify Secured Party and the Trustee and shall hold Secured

Party and the Trustee harmless from and against all loss, damage and expense, including without

limitation, attorneys’ fees and costs incurred in the investigation, defense and settlement of

claims, that Secured Party or the Trustee may incur as the result of or in connection with the

assertion against Secured Party or the Trustee of any claim directly or indirectly, in whole or in

part, as to the presence or removal of any hazardous materials, or relating to any activities on or

affecting the Property, whether prior to or during the term of the loan secured by this Deed of

Trust, and whether such activity was carried on by Grantor or any predecessor in interest of

Grantor or any other person. Grantor shall promptly notify Secured Party and the Trustee in

writing of any order or pending or threatened action by any regulatory agency or other

governmental body, or any claims made by any third party relating to environmental laws of

hazardous materials on or emanations from the Property and shall promptly furnish Secured

Party and the Trustee with copies of any correspondence or legal pleadings in connection

therewith. Secured Party and the Trustee shall have the right, but absolutely no duty, to take any

action they deem necessary or desirable, including without limitation appearing in or defending

any such claims or actions, all at the cost of Grantor.

{C1802622.1}
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F. The obligations and liabilities of Grantor under this Paragraph shall survive any

foreclosure or the delivery of a deed in lieu of foreclosure of this Deed of Trust.

4. The occurrence of any of the following events shall constitute an event of

default hereunder (hereinafter called an “Event of Default”), and, upon the occurrence of any

Event of Default, the Secured Obligations shall at the option of Secured Party, subject to the

terms of the Lease and any notices required under the Loan Agreement, immediately become due

and payable without notice to or demand on Grantor, or any other person: (a) if default shall be

made in the performance of the Secured Obligations or the payment of any required payments
under the Loan Agreement or this Deed of Trust or the interest thereon; (b) if default shall be

made in the performance of the Prior Obligations or the payment of any required payments under

the agreement underlying the Prior Obligations or deed of trust securing such transaction; (c) if

default shall be made in the payment, as and when due and payable, of any tax, assessment or

other governmental charge or fee or of any insurance premium or if the required insurance is not

effected by Grantor or the policies delivered to Secured Party as herein required; (d) if there shall

be a breach of or default in the performance of any covenant, condition, agreement, warranty or

provision contained in the Loan Agreement or this Deed of Trust; (e) if Grantor shall become

insolvent or make an assignment for the benefit of creditors, or if any petition for bankruptcy or

arrangement pursuant to the Federal Bankruptcy Code, or any similar federal or state law, shall

be filed by or against any of Grantor; (f) if any representation or warranty made or furnished to

Secured Party by Grantor in connection with this Deed of Trust proves to have been substantially
untrue; (g) if there shall now or hereafter exist upon the Property, or any part thereof, any claim,
lien or encumbrance, other than the real estate taxes assessed but not yet due and payable or

other liens and encumbrances, if any, mentioned above, which is or might be superior to the lien

of this Deed of Trust, including without limitation, any mechanic’s, materialmen’s or similar lien

(whether or not Secured Party had prior notice thereof); (h) if the Property or any part thereof or

any legal or equitable interest therein is sold or transferred in any manner whatsoever, whether

by deed, sales contract, lease or any other instrument, by Grantor to any person, firm, entity or

corporation, except by devise or inheritance, without the consent in writing of Secured Party; or

(i) if Grantor shall do or suffer to be done any act or thing which would impair the security for

the Secured Obligations.

5. If any one or more Events of Default shall occur and be continuing,
beyond any applicable grace period, any one or more of the following rights and remedies shall

exist, any two or more of which may be exercised concurrently, independently or successively in

any order whatsoever:

A. The Trustee or Secured Party may forthwith, without notice, separately or jointly:
(a) enter into and upon all of the Property, either in person or by agent, and take possession of

the Property without process of law, without liability to Grantor or other owner or owners of the

Property, and manage and rent the same, or any part thereof, collect and receive the rents, issues

and profits thereof (past due, due or become due) and apply the same to the payment of the

Secured Obligations, after first deducting the costs and expenses incurred in managing the

Property and in collecting said rents, issues and profits (including a commission of 10% of the

total amount collected, which shall be paid to the Secured Party, or to the Trustee, as the case

may be, for managing the same and collecting and disbursing said rents, issues and profits
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accruing therefrom), and after deducting such further amount or amounts as may be necessary to

pay or reimburse said Secured Party and the Trustee for any sum or sums of money paid by
them, or any of them, under the provisions hereof, together with interest thereon at the Default

Rate to the date of payment; or (b) have a receiver appointed by any court having jurisdiction to

take charge of the Property and collect, receive and apply the rents, issues and profits thereof In

either case, any person or persons in possession of the Property, or any part thereof, shall be

deemed a tenant at will and shall at once surrender such possession on demand of Secured Party
or the Trustee or a receiver. It is understood and agreed by and between the parties hereto that

nothing herein contained shall be construed as a substitute for, or in derogation of, the right to

foreclosure this Deed of Trust or as imposing any duty or obligation upon Secured Party or upon

the Trustee, or any of them, to take charge of the Property or to collect said rents, issues or profit
or to have a receiver appointed for such purposes.

B. Without notice to or demand on Grantor or any other person, Secured Party may,

at its option, declare the Secured Obligations to be immediately due and payable and upon the

exercise of said option the Secured Obligations may be collected by proper action, foreclosure of

this Deed of Trust or any other legal or equitable proceeding.

C. At any time after the exercise by Secured Party of the option to declare the

Secured Obligations to be immediately due and payable, the Trustee, upon the written request of

Secured Party, shall foreclose upon and sell the Property to satisfy the Secured Obligations at

public auction at the front door of the Courthouse of Pleasants County, West Virginia, for cash in

hand on the day of the sale, after first giving notice of such sale by publishing such notice in a

newspaper of general circulation published in Pleasants County, West Virginia or, if there be no

such newspaper(s), in a qualified newspaper(s) of general circulation in said County once a

week for two successive weeks preceding the day of sale and after giving notice to Grantor as

provided in Paragraph 10 at least 20 days prior to the day of sale. A copy of a notice of such sale

shall be served on the Grantor by certified mail, return receipt requested, directed to the address

described in Paragraph 10 hereof or such other address given to the Secured Party in writing. A

notice shall be deemed complete when such notice is mailed to the aforesaid address,

notwithstanding the fact that such mail may be returned as refused or undeliverable. A copy of

such notice shall be served by certified mail, at least 20 days prior to the sale, upon any

subordinate lien holder who has previously notified the Secured Party by certified mail of the

existence of a subordinate lien. The address to which such notice to Beneficiary shall be mailed

is described in Paragraph 10 hereof. Grantor hereby waives personal service of notice of any

sale made hereunder, upon Grantor, its devisees, agents, successors or assigns, and also waives

the posting of notice of sale at the courthouse. Secured Party may direct the Trustee to sell all or

part of the Property and sales may be in such lots, parcels or other units and in such order as the

Trustee determine to be most likely to maximize the total sales price, and Secured Party may

become the purchaser of the Property so sold. Out of the proceeds of such sale the Trustee shall

pay, first, the costs and expenses of execution this trust, including an amount equal to 2% of the

gross proceeds of sale, or the sum of One Hundred Dollars ($100.00), whichever amount shall be

greater, to the Trustee, or to the one so acting, as his or their commission hereunder; second, to

Secured Party and the Trustee all moneys which they or any of them may have paid for taxes,

assessments or other governmental charges or fees, insurance, repairs, court costs, and all other

costs and expenses incurred or paid under the provisions of this Deed of Trust, together with
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interest thereon at the Default Rate from the date of payment; third, to Secured Party the full

amount due and unpaid on the note and all interest accrued thereon to date of payment; fourth, to

the holder of any other lien or liens or record, in the order of their legal priority, such sums as

may be due thereon, but such payment may be made or may not be made, in whole or in part,
within the sole discretion of the Trustee; and, fifth, the balance, if any, to Grantor, Grantor’s

heirs, personal representatives, successors, grantees or assigns, upon delivery of and surrender to

the purchaser or purchasers of possession of the Property less the expense, if any, of obtaining
such possession.

6. Grantor agrees that any sale made hereunder may be adjourned from time

to time without notice other than oral proclamation of such adjournment at the time and place of

sale, or at the time and place of any adjourned sale.

7. The Trustee is hereby authorized to act by agent or attorney in the

execution of this trust, and it shall not be necessary for the Trustee to be present in person at any

foreclosure sale hereunder.

8. It is hereby expressly covenanted and agreed by all parties hereto that

Secured Party may, at any time and from time to time hereafter, without noticed to or consent

from either Grantor or the Trustee, appoint and substitute another trustee or trustees, corporations
or persons, in place of the Trustee herein named to execute the trust herein created. Upon such

appointment, either with or without a conveyance to said successor trustee or trustees of the

Trustee herein named, or of any substituted trustee or trustees in case said right of appointment is

exercised more than once, the new and substituted trustee or trustees in each instance shall be

vested with all the rights, titles, interests, powers, duties and trusts in the Property which are

vested in and conferred upon the Trustee herein named, and such new and substituted trustee or

trustees shall be considered the successors and assigns of the Trustee that is named herein within

the meaning of this instrument, and subscribed in its place and stead. Each such appointment
and substitution shall be evidenced by an instrument in writing which shall recite the parties to

and the book and page of record of this Deed of Trust, and the description of the real estate

herein described, which instrument, executed and acknowledged by Secured Party and recorded

in the office of the Clerk of the County Commission of Pleasants County shall be conclusive

proof of the proper substitution and appointment of such successor trustee or Trustee, and notice

of such proper appointment and substitution to all parties in interest.

9. THIS IS A CREDIT LINE DEED OF TRUST FOR THE PURPOSES OF

W.VA. O)E §38-1-14, AND SECURES A MAXIMUM AMOUNT NOT TO EXCEED

$1,400,000, and this Deed of Trust is also security for the payment of interest on such principal
sums and fcr taxes, insurance premiums and other obligations, including interest thereon,
undertaken by either Secured Party or Trustee pursuant to the provisions of this Deed of Trust.

This Deed of Trust secures future advances that are intended to be obligatory, and that Secured

Party has agreed to make in accordance with the provisions of the Loan Agreement, Bond

Ordinance and this Deed of Trust.

10. A copy of any notice of trustee’s sale under this Deed of Trust shall be

served on Grantor by certified mail, return receipt requested, directed to Grantor at the address

stated below or such other address given to Secured Party in writing by Grantor, subsequent to
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the execution and delivery of this Deed of Trust. Any other notice shall be effective upon the

deposit of such notice, in writing, in the regular United States mail, postage prepaid, addressed to

the party or parties who receive such notice at the following addresses or at such other addresses

any such party may give to the other parties in writing:

To Grantor

Pleasants County Development Authority
Attn: Secretary
309 Second Street

St. Marys, WV 26170

To Secured Party

West Virginia Water Development Authority
180 Association Drive

Charleston, \VV 25311-1751

To Trustee

Chris Jarrett

180 Association Drive

Charleston, WV 25311-1751

11. No failure of Secured Party or the Trustee to exercise any option herein

contained shall constitute a waiver of any rights or privilege herein given or granted to Secured

Party or the Trustee, and a waiver by Secured Party or the Trustee of the right to exercise any

option as to any breach or default shall not constitute a waiver of the right to exercise the same

option, or other option herein contained, as to another or any continuing or subsequent breach or

default.

12. This Deed of Trust shall be governed by the laws of the State of West

Virginia, and, if any term or provision of this Deed of Trust contravenes or is in conflict with any

law of the State of West Virginia or any other applicable law or regulation, such term or

provision is amended and modified to conform with such law.

13. All covenants, agreements, representations and warranties are made and

given by Grantor and shall extend to and bind its successors and assigns, and shall inure to the

benefit of Secured Party, the Trustee, and their respective successors and assigns.

14. This Credit Line Deed of Trust is to be filed of record in the office of the

Clerk of the County Commission of Pleasants County, West Virginia, so as to serve as a fixture

filing pursuant to Section 46-9-502 of the West Virginia Code.

{C1802622. I)
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WITNESS the following signature:

THE PLEASANTS COUNTY DEVELOPMENT

AUTHORITY

By ~4~L<-~2~
Its Acting President

STATE OF WEST VIRGINIA,

COUNTY OF PLEASANTS, to-wit:

The foregoing instrument was acknowledged before me this 18th day of August,

2010, by William Israel, the Acting President of the Pleasants County Development Authority, a

county development authority and public corporation with perpetual existence in Pleasants

County, West Virginia.

My commission expires:
________________________________________

JE~~T
__________

- ~7O NOT4~Y PUBLIC
~u~uli~Iori uxphes December 28, 2016

This instrument was prepared by Ryan White, Esq., Jackson Kelly PLLC, P. 0. Box 553,

Charleston, WV 25322.
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EXHIBIT A

PROPERTY DESCRIPTION ATTACHED

Property description of land to be transfened to Pleasants County Development
Authority

BEGINNING at a 5/8 inch rebar set from which a 48 inch

white oak corner to the L. C. Westbrook tract recorded in

Deed Book 121, page 120 and the Heartwood Forestland

Tract recorded in Deed Book 254, page 355 bears S 84° 33’

W, 77.00 feet;

THENCE through the said L. C. Westbrook tract from which

this tract is a part for three (3) calls:

1) N 34°40’ W, 75.00 feet to a 5/8 inch rebar set;

2) N 55°20’ E, 75.00 feet to a 5/8 inch rebar set;

3) S 34°40’E, 116.94 feet to a 5/8 inch rebar set in the

line of the said Westbrook tract and the Heartwood

Forestland tract;

THENCE with said tracts, S 84°33’ W, 85.93 feet to the place
of beginning, containing 7,198 sq. ft., more or less, as shown

on a map dated April 15, 2010, prepared by Stephen M.

Newton, Licensed Professional Surveyor, attached hereto as

Exhibit A.

BEING part of the same property conveyed to L. C.

Westbrook and Betty C. Westbrook, husband and wife, as

joint tenants with the right of survivorship by deed dated

November 30, 1967, of record in the Office of the Clerk of

the County Commission of Pleasants County, West Virginia,
in Deed Book 121, at page 120. L. C. Westbrook died

November 12, 2006, vesting title to the above described

property in Betty C. Westbrook. Betty C. Westbrook died

July 25, 2007, and by her Will recorded in the aforesaid

Clerk’s Office in Will Book 23, at page 366, devised the

above described property to her children, namely Gary W.

Westbrook, Stephen R. Westbrook, Barbara J. Adams, Janet

L. Eddy, and Charlene D. Sweeney. By said Will, the interest

for Barbara J. Adams was placed in a trust to be known as the

“Lawrence C. Westbrook and Betty C. Westbrook Trust,”

Charlene D. Sweeney, Trustee.

{C1802622.I}
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This conveyance is expressly made subject to all prior
exceptions, reservations, covenants, restrictions, agreements,

municipal zoning ordinances, land use regulations,
assessments, charges, conditions, rights-of-way, easements,

mineral severances and limitations of use as have been

imposed upon the real property herein described and

conveyed by the Grantors and their predecessors in title.

{C 1802622. 1)
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Easements to be assigned to Pleasants County Development Authority

Name District Tax Map Parcel Book & Page
Chalfant, John Jefferson 13 22.2 279 / 654

Laney, Kern I)., et al. Jefferson 13 22.2 280/25

Hall, George T. & Sandra L. Jefferson 13 22.1 271 / 423

Hainmett, Samuel C. & Sherri L. Jefferson 12 5.1 278 / 333

Heartwood Forestland Fund IV Grant 8 24 271 / 399

Heartwood Forestland Fund IV Grant 8 25 271 / 388

Heartwood Forestland Fund IV Jefferson 8 14 271 / 391

Heartwood Forestland Fund IV Jefferson 8 15 271 / 396

Heartwood Forestland Fund IV Jefferson 8 18 271 / 373

Hicks, David and Joann Grant 8 43 272 / 467

Hicks, David and Joann Jefferson 8 11 272 / 470

Hughes, Neal G Jefferson 8 20.1 279 / 660

Lewis, RobertM. & Debra Grant 8 18 271 / 385

Miller, Matthew S. & Deena M Jefferson 8 9 271 / 411

Miller, R. Michael & Cheryl A Jefferson 13 25 271 / 382

Miller, R. Michael & Cheryl A Jefferson 13 28 271 / 414

Miller, R. Michael & Matthew S. Grant 8 42.3 271 / 376

Westbrook, Stephen R. & Janet Jefferson 8 15 279 / 147

Barron, Terrance D. Grant 8 12 272 / 463

Parsons, Michael H. & Bobbie Jo Jefferson 12 6 271 / 417

Ridgewood Development, LLC Jefferson 13 7 279 / 657

Riggs, John P. & Brenda J. Jefferson 8 42.1 271 / 420

Westbrook, Betty C. Heirs Grant 8 17 279 / 135

10 279/141

14 279/153

14 279/157
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THE COUNTY COMMISSION OF PLEASANTS COUNTY

AN ORDER AUTHORIZING AGREEMENT AND LEASE

WITH THE PLEASANTS COUNTY DEVELOPMENT

AUTHORITY; AUTHORIZING THE EXECUTION AND

)ELIVERY OF THE AGREEMENT AND LEASE;
AUTHORIZING THE OPERATION AND

MAINTENANCE AGREEMENT TO BE ENTERED INTO

AMONG THE COUNTY COMMISSION, THE

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

AND UNION WILLIAMS PUBLIC SERVICE DISTRICT;
AUTHORIZING THE EXECUTION AND DELIVERY OF

SUCH OPERATION AND MAINTENANCE

AGREEMENT; AND APPROVING OF THE SALE OF

CERTAIN WATERWORKS LEASE REVENUE BONDS

~1SSUED IN CONJUNCTION WITH SUCH LEASE AND

OPERATION AND MAINTENANCE AGREEMENT.

WHEREAS, the capitalized terms used in this order and not otherwise

defined shall have the same meaning set forth in the Ordinance of the Pleasants County
Development Authority authorizing the Series 2010 Bonds (as hereinafter defined);

WHEREAS, the Pleasants County Development Authority (the
“Authority”) has, at the request of The County Commission of Pleasants County (the

“County Commission”) agreed to acquire, construct and equip certain waterworks

facilities to be located in Pleasants County (collectively, the “Project” and together with

all further additions, improvements and additional facilities of every kind and nature, now

or hereafter acquired or constructed, herein called the “Facilities), in accordance with the

plans and specifications prepared by the Consulting Engineers, which plans and

specifications have heretofore been filed with the Secretary of the Authority. The

Authority desires to enter into a Lease and Agreement with the County Commission to

lease the portion of the Facilities to connect Union Williams Public Service District (the
“UWPSD”) to the County Commission (the “Phase II Lease Agreement” or the “Lease

Agreement”);

WHEREAS, the Authority and the County Commission have determined

that a portion of the Facilities should be operated, maintained, repaired and replaced by
UWPSD, pursuant to the terms of an agreement by and among the Authority, the County
Commission and the UWPSD (the “Phase II 0 & M Agreement” or the “0 & M

Agreement”) (the portion of the Project that will ultimately be operated by UWPSD shall

be referred to herein as the “Phase II Project”);
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WHEREAS, the County Commission and UWPSD have provided the

Authority with plans and specifications for the acquisition, construction and equipping of

the Facilities, which plans and specifications have been prepared by the Consulting
Engineer. The Authority and the County Commission have agreed to appoint UWPSD as

their agents for the purpose of acquisition, construction and equipping of the Project;

WHEREAS, the Authority intends to issue its Waterworks Lease Revenue

Bonds, Series 2010 C (West Virginia Water Development Authority), in the total

aggregate principal amount of not more than $900,000, in one series (the “Series 2010 C

Bonds” or the “Series 2010 Bonds”), to permanently finance the costs of acquisition and

construction of the Phase II Project;

WHEREAS, the period of usefulness of the Facilities after completion of

the Project is riot less than 40 years;

WHEREAS, the Series 2010 Bonds shall be payable solely from the lease

revenues received by the Authority pursuant to the Phase II Lease Agreement; and

WHEREAS, the County Commission has found and determined, and does

hereby find and determine, that (i) the leasing of the Facilities from the Authority
pursuant to the Phase II Lease Agreement; (ii) entering into the Phase II 0 & M

Agreement; and (iii) all other things contemplated by or contained in the Phase II Lease

Agreement and the Phase 11 0 & M Agreement are for a public purpose of the County
Commission and are necessary, proper and appropriate to accomplish a public purpose

and are necessary, appropriate and required for the County Commission.

NOW, THEREFORE, BE IT ORDERED AND ENTERED BY THE COUNTY

COMMISSION OF PLEASANTS COUNTY, WEST VIRGINIA AS FOLLOWS:

Section 1. Findings It is hereby found and determined that (i) the lease

of the Facilities by the Authority pursuant to the Phase II Lease Agreement; (ii) the

entering into of Phase II 0 & M Agreement; and (iii) all other things contemplated by or

contained in the Phase II Lease Agreement and the Phase II 0 & M Agreement are

necessary, proper and appropriate to accomplish the public purpose of providing the

Facilities as necessary, appropriate and required for Pleasants County.

Section 2. Phase II Lease Agreement and Phase II 0 & M Agreement
The County Commission hereby authorizes the President to enter into the Phase II Lease

Agreement and the Phase II 0 & M Agreement on behalf of the Authority.

Section 3. Rentals The County Commission hereby authorizes the

payment of the rentals required under the Phase II Lease Agreement.
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Section 4. Incidental Actions The President, the County Clerk and any

other appropriate and duly authorized officer of the County Commission, each is hereby
authorized and directed to execute and deliver such other documents, agreement,
instruments arid certificates and to take such other action as may be necessary or

appropriate in order to effectuate the execution and delivery of the Phase II Lease

Agreement and the Phase II 0 & M Agreement. The execution, delivery and due

performance of documents are hereby in all respects approved, authorized, ratified and

confirmed, including all acts heretofore taken in connection with the issuance of the

Bonds, the leasing of the Facilities and the operation of the Facilities.

Section 5. Series 2010 C Bonds The County Commission hereby

approves the issuance of the Series 2010 C Bonds.

Section 6. Effective Date This Order shall take effect immediately upon

enactment.
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Ordered and Approved by
The County Commission of Pleasants County
On this the 18th day of August, 2010

~&4lLLY~
Larry Bar~jart, President

~4~’Y Powe11~oi~I~issioner

4
Ji ottrill, Commissioner

seal]

Sue/ Morgan, Cou~ C~k
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2.14

WEST V1RGINL~1

Water Development Authority
Celebstfllng 34 Yeo,~ ofSendce 1974- 2008

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

CONSENT TO ISSUANCE OF BONDS

The undersigned duly authorized representative of the West Virginia Water

Development Authority, the registered owner of the Prior Bonds, hereinafter defined and

described, hereby consents to the issuance of the Waterworks Lease Revenue Bonds,
Series 2010 C (West Virginia Water Development Authority) (the “Series 2010 C

Bonds”), in the original aggregate principal amount of $900,000, by Pleasants County

Development Authority (the “Issuer”), under the terms of the ordinance authorizing the

Series 2010 C Bonds, on a parity with respect to liens, pledge and source of and security
for payment with the Issuer’s (i) Waterworks Lease Revenue Bonds, Series 2010 A (West

Virginia Infrastructure Fund); and Waterworks Lease Revenue Bonds, Series 2010 B

(West Virginia Water Development Authority) (collectively, the “Prior Bonds”).

WITNESS my signature on this l9t~~ day of August, 2010.

WEST VIRGINIA WATER

DEVELOPMENT AUTHO Y

Authof ed epres~p~tive

{C1678566.l)
180 Association Drive, Charieston, WV 25311-1217

phone (304) 558-3612 / fax (304) 558-0299

www.wvwdaorg



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.1

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

GENERAL CERTIFICATE ON

:i. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS AND BIDDING

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS

5. SIGNATURES AND DELIVERY

6. PUBLIC SERVICE COMMISSION ORDER

7. RATES

8. INCUMBENCY AND OFFICIAL NAME

9. LAND AND RIGHTS-OF-WAY

10. MEETINGS

ii. INSURANCE

12. LOAN AGREEMENT

13. SPECIMEN BOND

14. BOND PROCEEDS

15. CONFLICTS OF INTEREST

16. VERIFICATION OF SCHEDULE

17. GRANTS

18. PROCUREMENT OF ENGINEERING SERVICES

19. COUNTERPARTS

On this 19th day of August, 2010, we, the undersigned ACTING

PRESIDENT and the undersigned SECRETARY of the Board of Pleasants County
Development Authority (the “Issuer”) and the undersigned ATTORNEY for the Issuer,

hereby certify in connection with the Pleasants County Development Authority
Waterworks Lease Revenue Bonds, Series 2010 C (West Virginia Water Development

Authority) (the “Series 2010 C Bonds” or the “Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this General

Certificate and not otherwise defined herein shall have the same meaning set forth in the

Bond Ordinance duly enacted by the Issuer on May 24, 2010, the Supplemental
Resolution duly adopted by the Issuer on August 18, 2010 (collectively, the

“Ordinance”), and the loan agreement for the Series 2010 C Bonds by and between the

Issuer and the Authority), dated August 19, 2010 (the “Loan Agreement”).

2. NO LITIGATION: No controversy or litigation of any nature is

now pending or, to the knowledge of any of the undersigned, threatened, restraining,
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enjoining or affecting in any manner the authorization, issuance, sale and delivery of the

Bonds, the acquisition and construction of the Project, the operation or lease of the

Facilities, the collection or use of the revenues of the leases derived from the Lease

Agreement, or the pledge and security of the Net Revenues for the Bonds; nor affecting
the validity of the Bonds or any provisions made or authorized for the payment thereof;
nor questioning the existence of the Issuer or the title of the members or officers of the

Issuer or the Board thereof to their respective offices; nor questioning any proceedings of

the Issuer taken with respect to the authorization, issuance, sale or delivery of the Bonds,
the acquisition and construction of the Project, the operation or lease of the Facilities, the

collection or use of the revenues of the leases derived from the Lease Agreement, or the

pledge and security of the Net Revenues for the Bonds.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applic
able approvals, permits, exemptions, consents, authorizations, registrations, licenses,
orders and certificates required by law for the creation and existence of the Issuer, the

acquisition and construction of the Project, the operation and lease of the Facilities, the

imposition of rates and charges and the issuance of the Bonds have been duly and timely
obtained and remain in full force and effect. Competitive bids for the acquisition and

construction of the Project have been solicited by the Issuer in accordance with Chapter
5, Article 22, Section 1 of the Code of West Virginia, 1931, as amended, which bids

remain in full force and effect.

4. NO ADVERSE FINANCIAL CHANGE; INDEBTEDNESS: There

has been no adverse change in the financial condition of the Issuer since the approval,
execution and delivery of the Loan Agreement. The Issuer has met all conditions set

forth in the Loan Agreement and will provide the financial, institutional, legal and

managerial capabilities necessary to complete and operate the Project.

There are no outstanding bonds or obligations of the Issuer which are

secured by revenues or assets of the Leases or assets of the Facilities.

5. SIGNATURES AND DELIVERY: The undersigned Acting
President and Secretary are the duly elected or appointed, qualified and acting officers of

the Issuer as indicated by the official titles opposite their signatures below, and are duly
authorized to execute and seal the Bonds for the Issuer. The seal impressed upon the

Bonds and this Certificate is the duly authorized, proper and only seal of the Issuer. On

the date hereof, the undersigned Acting President did officially sign all of the Bonds,

consisting upon original issuance of a single Bond, dated the date hereof, by his or her

manual signature; the undersigned Secretary did officially cause the seal of the Issuer to

be affixed upon the Bonds and to be attested by his or her manual signature; the Registrar

{C1802644.1}

2



did officially authenticate, register and deliver the Bonds to a representative of the

Authority as the original purchaser of the Bonds under the Loan Agreement.

6. PUBLIC SERVICE COMMISSION ORDER: The Issuer has

received the Recommended Decision of the Administrative Law Judge entered on

September 30, 2009, as made final by the Public Service Commission of West Virginia
(the “PSC”) on October 20, 2009, in Case No. 09-0781-PWD-W-PC-CN, granting to the

Issuer a certificate of public convenience and necessity for the Project and approving the

financing for the Project approving the Lease Agreement and approving the 0 & M

Agreement. The time for appeal of the PSC Orders have expired prior to the date hereof

without any appeal having been filed. The Orders remain in full force and effect.

The Issuer has duly published the required notice with respect to, among

other things, the amount of the Bonds to be issued, the interest rate and terms of the

Bonds, the Project to be acquired or constructed, the cost of the Project, the anticipated
user rates and. charges and the date that a formal application for a certificate of public
convenience and necessity is to be filed with the PSC in accordance with Chapter 16,
Article 13A, Section 25 of the Code of West Virginia, 1931, as amended.

7. RATES: The rates for the Facilities, as approved by the PSC are

currently in effect. The time for appeal for such order has expired prior to the date hereof

and such order remains in full force and effect.

8. INCUMBENCY AND OFFICIAL NAME: The proper corporate
title of the Issuer is “Pleasants County Development Authority.” The Issuer is a

development authority and public agency duly created by the Pleasants County
Commission and existing under the laws of, and a political subdivision of, the State of

West Virginia in Pleasants County of said State. The Facilities will be located in

Pleasants County of said State. The governing body of the Issuer is its Board, consisting
of 14 duly appointed, qualified and acting members, whose names and dates of

commencement and termination of their current terms are as follows:
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Name

Date of

Commencement

of Office

Date of

Termination

of Office

The duly elected or appointed officers of the Board for 2010 are as follows:

F. Michael Nelson

Bill Israel

James McGoldrick

- Acting President

- Vice President

- Secretary

Virginia.

The attorney for the Issuer is Jackson Kelly PLLC, of Charleston, West

9. LAND AND RIGHTS-OF-WAY: All land, rights-of-way and

easements necessary for the acquisition and construction of the Project and the operation
and maintenance of the Facilities have been acquired or can and will be acquired by

purchase or, if necessary, by condenmation by the Issuer and are adequate for such

purposes and are not or will not be subject to any liens, encumbrances, reservations or

exceptions that would adversely affect or interfere in any way with the use thereof for

such purposes. The costs thereof, including costs of any properties that may have to be

acquired by condemnation, are, in the opinion of all the undersigned, within the ability of

the Issuer to pay for the same without jeopardizing the security of or payments on the

Bonds.

JimElliott July 1,2010 June3O,2013

JimHooper July 1,2010 June30, 2013

Elizabeth McGill-Bleakley July 1, 2010 June 30, 2013

I)r. Danniel Chandler July 1, 2010 June 30, 2012

JerryDavis July 1,2008 June3O,201l

Paul Ingram July 1, 2008 June 30, 2011

F. Michael Nelson July 1, 2008 June 30, 2011

Max Powell July 1, 2008 June 30, 2011

Robert Doty July 1, 2009 June 30, 2012

])r. Joseph Super July 1, 2010 June 30, 2013

Bill Israel July 1, 2009 June 30, 2012

Mike Hendricks July 1, 2010 June 30, 2012

Art Olds July 1, 2009 June 30, 2012

John Fitzpatrick July 1, 2009 June 30, 2011

Jim Cottrill July 1, 2010 June 30, 2013
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10. MEETINGS: All actions, resolutions, orders and agreements taken,

adopted and entered into by or on behalf of the Issuer in any way connected with the

issuance of the Bonds and the acquisition, construction, operation and financing of the

Project or the Facilities were authorized or adopted at meetings of the Board duly and

regularly or specifically called and held pursuant to all applicable statutes and the rules of

procedure of the Board, and a quorum of duly appointed, qualified and acting members of

the Board was present and acting at all times during all such meetings. All notices

required to be posted andlor published were so posted and/or published.

ii. INSURANCE: The Issuer will maintain or will cause Union

Williams PSD to maintain, as appropriate, public liability insurance, property damage
insurance, standard hazard insurance, builder’s risk insurance, flood insurance and

business interruption insurance, where applicable, in accordance with the Ordinance and

the Loan Agreement. All insurance for the Facilities required by the Ordinance and the

Loan Agreement are in full force and effect.

12. LOAN AGREEMENT: As of the date hereof, (i) the representations
of the Issuer contained in the Loan Agreement are true and correct in all material respects

as if made on the date hereof; (ii) the Loan Agreement do not contain any untrue

statements of a material fact or omit to state any material fact necessary to make the

statements therein, in light of the circumstances under which they were made, not

misleading; (iii) to the best knowledge of the undersigned, no event affecting the Issuer

has occurred since the date of the Loan Agreement, which should be disclosed for the

purpose for which it is to be used or which it is necessary to disclose therein in order to

make the statements and information therein not misleading; and (iv) the Issuer is in

compliance with the Loan Agreement.

The Issuer shall serve the additional customers at the location(s) as set forth

in Certificate of Engineer. The Issuer shall not reduce the amount of additional customers

served by the project without the prior written approval of the Board of the Water

Development Authority (the “Authority”). Following completion of the Project the Issuer

shall certify to the Authority the number of customers added to the Facilities.

13. SPECIMEN BOND: Attached hereto as Exhibit A is a specimen of

the Bond which, except as to execution and authentication, is identical in all respects with

the Bond this day delivered to the Authority and being substantially in the form

prescribed in. the Ordinance.

14. BOND PROCEEDS: On the date hereof, the Issuer received the

sum of $900,000 from the Authority, being the entire principal amount of the Series 2010

C Bonds. The balance of the principal amount of the Series 2010 C Bonds will be
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advanced to the Issuer from time to time as acquisition and construction of the Project

progresses.

15. CONFLICTS OF INTEREST: No member, officer or employee of

the Issuer has a substantial financial interest, direct, indirect or by reason of ownership of

stock in any corporation, in any contract with the Issuer or the sale of any land, materials,

supplies or services to the Issuer, or to any contractor supplying the Issuer, relating to the

Bonds, the Orclinance and/or the Project, including, without limitation, with respect to the

Depository Bank. For purposes of this paragraph, a “substantial financial interest” shall

include, without limitation, an interest amounting to more than 5% of the particular
business enterprise or contract.

16. VERIFICATION OF SCHEDULE: The final amended Schedule B

attached to the Certificate of Consulting Engineer, with the signature of the Acting
President and the Consulting Engineer, accurately represents the estimated costs of the

Project, the sources of funds available to pay the costs of the Project and the costs of

financing of the Bonds.

17. GRANTS: As of the date hereof, the Pleasants County Commission

grant in the amount of $500,000 are committed for the Project and are in full force and

effect.

18. PROCUREMENT OF ENGINEERING SERVICES: The Issuer

has complied with all the requirements of Chapter 5G, Article I of the Code of West

Virginia, 1931, as amended, in the procurement of the engineering services of the

Consulting Engineer.

19. COUNTERPARTS: This Certificate may be executed in

counterparts and all counterparts shall be deemed to be the Certificate.

{C18026441)
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S’gnature

dj~~

WITNESS our signatures and the official corporate seal of Pleasants

County Development Authority as of the date first written above.

‘~‘

AL]

~ /1!

Official Title

Acting President

Secretary

7/7 Attorney
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EXHIBIT A

See Specimen Bond (Tab No. 15).

{C18026441)

8



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.2

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

GENERAL CERTIFICATE OF UNION WILLIAMS PUBLIC SERVICE

DISTRICT OI’~j

1. TERMS

2. NO LITIGATION

3. GOVERNMENTAL APPROVALS AND BIDDING

4. NO ADVERSE FINANCIAL CHANGE

5. SIGNATURES AND DELIVERY

6. PUBLIC SERVICE COMMISSION ORDER

7. INCUMBENCY AND OFFICIAL NAME

8. MEETiNGS

9. INSURANCE

10. EXECUTION, DELIVERY AND VALIDITY OF AGREEMENT

11. PROCUREMENT OF ENGINEERING SERVICES

12. VERIFICATION OF SCHEDULE

13. COUNTERPARTS

On this 19th day of August, 2010, we, the undersigned CHAIRPERSON

and the undersigned SECRETARY of the Public Service Board of Union Williams Public

Service District (the “District”) and the undersigned ATTORNEY for the District, hereby
certify in cormection with the Pleasants County Development Authority (the “Authority”)
Waterworks Lease Revenue Bonds, Series 2010 C (West Virginia Water Development
Authority), cEated the date hereof (the “Bonds” or the “Series 2010 C Bonds”), as follows:

1. TERMS: All capitalized words and terms used in this General

Certificate and not otherwise defined herein shall have the same meaning set forth in the

Bond Ordinance duly adopted by the Authority on May 24, 2010, the Supplemental
Resolution duly adopted by the Authority on August 18, 2010 (collectively, the

“Ordinance”).

2. NO LITIGATION: No controversy or litigation of any nature is

now pending or, to the knowledge of any of the undersigned, threatened, restraining,
enjoining or affecting in any manner the entering into of the Operation and Maintenance

Agreement by and among the District, the Authority and the Pleasants County
Commission (the “0 & M Agreement”), the operation of the Phase II Facilities; nor

questioning the existence of the Authority or the title of the members or officers of the

Authority or the Board thereof to their respective offices; nor questioning any
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proceedings of the Authority taken with respect to the authorization, entering into and

execution of the 0 & M Agreement and the operation of the Phase II Facilities.

3. GOVERNMENTAL APPROVALS AND BIDDING: All applic
able approvals, permits, exemptions, consents, authorizations, registrations, licenses,
orders and certificates required by law for the creation and existence of the District, the

acquisition and construction of the Project, the operation of the Phase II Facilities, the

imposition of rates and charges and the issuance of the Bonds have been duly and timely
obtained and remain in full force and effect. Competitive bids for the acquisition and

construction of the Project have been solicited by the District in accordance with Chapter

5, Article 22, Section 1 of the Code of West Virginia, 1931, as amended, which bids

remain in full force and effect.

4. NO ADVERSE FINANCIAL CHANGE: There has been no

adverse change in the financial condition of the District since the approval, execution and

delivery of the 0 & M Agreement. The District will provide the financial, institutional,

legal and managerial capabilities necessary to operate the Phase II Facilities.

5. SIGNATURES AND DELIVERY: The undersigned Chairperson
and Secretary are the duly elected or appointed, qualified and acting officers of the

District as indicated by the official titles opposite their signatures below, and are duly
authorized to execute the 0 & M Agreement for the District. On the date hereof, the

undersigned Chairperson did officially sign the 0 & M Agreement by his or her manual

signature.

6. PUBLIC SERVICE COMMISSION ORDER: The District has

received Recommended Decision of the Administrative Law Judge entered on September
30, 2009, as made final by the PSC on October 20, 2009, in Case No. 09-0781-PWD-W

PC-CN, granting to the District a certificate of public convenience and necessity for the

Project and approving the financing for the Project approving the Lease Agreement and

approving the 0 & M Agreement. The time for appeal of the PSC Order has expired

prior to the date hereof without any appeal having been filed. The Order remains in full

force and effect.

7. INCUMBENCY AND OFFICIAL NAME: The proper corporate
title of the District is “Union Williams Public Service District.” The District is a public
service district and public corporation duly created by The County Commission of

Pleasants County and existing under the laws of, and a political subdivision of, the State

of West Virginia in Pleasants County of said State. The District will operate the Phase II

Facilities in Pleasants County of said State. The governing body of the District is its

Public Service Board, consisting of three duly appointed, qualified and acting members,

{C1802650.I}

2



whose names and dates of commencement and termination of their current terms are as

follows:

Date of Date of

Commencement Termination

Name of Office of Office

Stephen L. Nulter 11/01/2004 11/01/2010

Ronald
.

Mullenix 11/01/2008 11/01/2014

HowardE. Seufer 11/1/2006 11/01/2012

The duly elected or appointed officers of the Board for 2010 are as follows:

Stephen L. Nulter - Chairman

Ronald J. Mullenix - Treasurer

Howard E. Suefer - Secretary

The duly appointed and acting attorney for the District is Bowles Rice

McDavid Graff & Love PLLC, of Parkersburg, West Virginia.

8. MEETINGS: All actions, resolutions, orders and agreements taken,

adopted and entered into by or on behalf of the District in any way connected with the

entering into of the 0 & M Agreement and the acquisition, construction, operation and

financing of the Project or the Phase II Facilities were authorized or adopted at meetings
of the Board duly and regularly or specifically called and held pursuant to all applicable
statutes and the rules of procedure of the Board, and a quorum of duly appointed,
qualified and acting members of the Board was present and acting at all times during all

such meetings. All notices required to be posted and/or published were so posted and/or

published.

9. INSURANCE: The District, as required by the 0 & M Agreement,
will maintain or, as appropriate, will require all contractors to maintain worker’s

compensation, public liability insurance, property damage insurance, standard hazard

insurance, builder’s risk insurance, flood insurance and business interruption insurance,
where applicable, in accordance with the Ordinance. All insurance for the Phase II

Facilities required by the Ordinance are in full force and effect.

10. EXECUTION, DELIVERY AND VALIDITY OF AGREEMENT:

The 0 & M Agreement has been duly authorized, executed and delivered by the District

and on its behalf by duly chosen, qualified and acting officers of the District, has not been

altered, modified or otherwise amended and is in full force and effect as of the date
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hereof. The 0 & M Agreement constitutes a valid and legally binding agreement and

obligation of the District enforceable in accordance with its terms, except (i) as the same

shall be subject to limitations upon the right to obtain judicial orders requiring specific

performance or granting injunctive relief, (ii) as may be limited by the laws of

bankruptcy, reorganization or other similar laws relating to or affecting the enforcement

of creditors’ rights generally, and (iii) as enforceability of indemnity provisions contained

therein may be limited under applicable laws or may be against public policy. The

execution and delivery of the 0 & M Agreement by the District and the compliance with

the provisions thereof will not conflict with, result in a breach of their terms, conditions

or provisions of or constitute a default under, or result in the creation or any imposition of

any lien, charge or encumbrance upon any of the property or assets of the District

pursuant to the terms of any indenture, mortgage, deed of trust, loan agreement,

undertaking or other agreement, document or instrument to which the District is a party

or bound or to which any of the property or assets of the District are subject, nor will

such action conflict with, result in a material breach of, constitute a default under or

result in a violation of any statute, law, ordinance, judgment, ruling, decree, order, rule or

regulation to which the District is subject or to which any of its properties are subject or

which is applicable to the transactions described herein; and no consent, certificate,

approval, authorization, order, registration, exemption or qualification of or with any

court or any regulatory authority or any governmental authority or body is required for

the execution and delivery of the 0 & M Agreement by the District or in connection with

the Project, the 0 & M Agreement or the transactions contemplated thereby, except those

already obtained.

11. PROCUREMENT OF ENGINEERING SERVICES: The District

has complied with all the requirements of Chapter 5G, Article 1 of the Code of West

Virginia, 1931, as amended, in the procurement of the engineering services of the

Consulting Engineer.

12. VERIFICATION OF SCHEDULE: The final amended Schedule B

attached to the Certificate of Consulting Engineer, with the signature of the President and

the Consulting Engineer, accurately represents the estimated costs of the Project, the

sources of finds available to pay the costs of the Project and the costs of financing of the

Bonds.

13. COUNTERPARTS: This Certificate may be executed in

counterparts and all counterparts shall be deemed to be the Certificate.
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WITNESS our signatures and the official corporate seal of Union Williams

Public Service District as of the date first written above.

SEALI

Signatu.~

~IIñ~&

~41~(/&~çLA~1

Official Title

Chairperson

Secretary

Attorney$~&~t, e.,~-4~—
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EXHIBIT A

See Specimen Bond (Tab No. 15).
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PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.3

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

CERTIFICATE AS TO USE OF PROCEEDS

On this 19th day of August, 2010, the undersigned Acting President of the

Board of Pleasants County Development Authority in Pleasants County, West Virginia
(the “Issuer”), being one of the officials of the Issuer duly charged with the responsibility
for the issuance of $900,000 Waterworks Lease Revenue Bonds, Series 2010 C (West
Virginia Water Development Authority), of the Issuer dated August 19, 2010 (the “Series

2010 C Bonds” or the “Bonds”), hereby certify as follows:

1. I am one of the officers of the Issuer duly charged with the

responsibility of issuing the Bonds. I am familiar with the facts, circumstances and

estimates herein certified and duly authorized to execute and deliver this certificate on

behalf of the Issuer. Capitalized terms used herein and not otherwise defined herein shall

have the same meanings set forth in the Bond Ordinance duly adopted by the Issuer on

May 24, 2010 (the “Bond Ordinance”), authorizing the Bonds.

2. This certificate may be relied upon as the certificate of the Issuer.

3. This certificate is based upon facts, circumstances, estimates and

expectations of the Issuer in existence on August 19, 2010, the date on which the Bonds

are being physically delivered in exchange for a portion of the principal amount of the

Bonds, and 1:0 the best of my knowledge and belief, the expectations of the Issuer set

forth herein are reasonable.

- 4. In the Bond Ordinance pursuant to which the Bonds are

issued, the Issuer has covenanted that it shall not take, or permit or suffer to be taken, any

action with respect to Issuer’s use of the proceeds of the Bonds which would cause any

bonds, the interest on which is exempt from federal income taxation under Section 103(a)
of the Internal Revenue Code of 1986, as amended, and the temporary and permanent

regulations promulgated thereunder or under any predecessor thereto (collectively, the

“Code”), issued by the West Virginia Water Development Authority (the “Authority”) or

the West Virginia Infrastructure and Jobs Development Council (the “Council”), as the

case may be, from which the proceeds of the Bonds are derived, to lose their status as

tax-exempt bonds. The Issuer hereby covenants to take all actions necessary to comply
with such covenant.
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5. The Series 2010 C Bonds were sold on August 19, 2010, to the

Authority, pursuant to a loan agreement dated August 19, 2010, by and between the

Issuer and the Authority for an aggregate purchase price of $900,000 (100% of par), at

which time, the Issuer received the sum of $900,000 from the Authority, being the entire

principal amount of the Bonds. No accrued interest has been or will be paid on the Bonds.

The balance of the principal amount of the Bonds will be advanced to the Issuer as

acquisition and construction of the Project progresses.

6. The Bonds are being delivered simultaneously with the delivery of

this certificate and are issued for the purposes of (i) capitalizing interest on the Bonds; (ii)

paying a portion of the costs of acquisition and construction of certain waterworks

facilities located in Pleasants County (the “Project”); and (iii) paying certain costs of

issuance of the Bonds and related costs.

7. The Issuer shall, on the date hereof or immediately hereafter, enter

into agreements which require the Issuer to expend at least 5% of the net sale proceeds of

the Bonds for the acquisition and construction of the Project, constituting a substantial

binding commitment, or has already done so. The acquisition and construction of the

Project and the allocation of the net sale proceeds of the Bonds to expenditures of the

Project shall commence immediately and shall proceed with due diligence to completion,
and with the exception of proceeds deposited in the Series 2010 C Bonds Reserve

Account, if any, all of the proceeds from the sale of the Bonds, together with any

investment earnings thereon, will be expended for payment of costs of the Project on or

before April 1, 2011. The acquisition and construction of the Project is expected to be

completed by March 1, 2011.

8. The total cost of the Project is estimated at $1,244,500. Sources and

uses of funds for the Project are as follows:

SOURCES

{C1802655.1 }

Series 2010 C Bonds Proceeds

County Commission Grant

Total Sources

USES

Costs of Project
Capitalized Interest for Series 2010 C Bonds

Costs of Issuance

Total Uses

$

$

900,000.00
344,500.00

$ 1,244,500.00

$ 1,178,000.00
$ 54,000.00
$

~

12,500.00

1,244,500.00
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9. Pursuant to Article V of the Bond Ordinance, the following special
funds or accounts have been created or continued:

(1) Revenue Fund;

(2) Renewal and Replacement Fund;

(3) Series 2010 C Bonds Construction Trust Fund;

(4) Series 2010 C Bonds Sinking Fund; and

(5) Series 2010 C Bonds Reserve Account.

10. Pursuant to Article VI of the Bond Ordinance, the proceeds of the

Bonds will be deposited as follows:

(1) Series 2010 C Bond proceeds in the amount of

$54,000 will be deposited in the Series 2010 C Sinking Fund

as capitalized interest on the Series 2010 C Bonds.

(2) Series 2010 C Bond proceeds in the amount of

$-0- will be deposited in the Series 2010 C Bonds Reserve

Account.

(3) The balance of the proceeds of the Bonds will

be deposited in the Series 2010 C Bonds Construction Trust

Fund as received from time to time and applied solely to

payment of costs of the Project, including costs of issuance of

the Bonds and related costs, and for no other purpose.

Prior to expenditure, the proceeds of the Bonds in the Series 2010 C Bonds

Construction Trust Fund will be invested at a yield not to exceed the yield on the

Council’s bonds, the proceeds of which were used to make the loan to the Issuer.

11. Moneys held in the Series 2010 C Bonds Sinking Fund will be used

solely to pay principal of and interest, if any, on the respective Bonds and will not be

available to meet costs of acquisition and construction of the Project. All investment

earnings on moneys in the Series 2010 C Bonds Reserve Account (if fully funded) will be

withdrawn therefrom and deposited into the Series 2010 C Bonds Construction Trust

Fund during construction of the Project, and following completion of the Project, will be

deposited in the Revenue Fund, and such amounts will be applied as set forth in the Bond

Ordinance.

{C1802655.I}
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1:2. Work with respect to the acquisition and construction of the Project
will proceed with due diligence to completion. The acquisition and construction of the

Project is expected to be completed within 12 months of the date hereof.

13. The Issuer will take such steps as requested by the Authority to

ensure that the Authority’s bonds meet the requirements of the Code.

14. With the exception of the amount deposited in the Series 2010 C

Bonds Reserve Account, if any, all of the proceeds of the Bonds will be expended on the

Project within 12 months from the date of issuance thereof.

i5. The Issuer does not expect to sell or otherwise dispose of the Project
in whole or in part prior to the last maturity date of the Bonds.

16. The amount designated as costs of issuance of the Bonds consists

only of costs which are directly related to and necessary for the issuance of the Bonds.

17. All property financed with the proceeds of the Bonds will be owned

and held by (or on behalf of) a qualified governmental unit.

18. No proceeds of the Bonds will be used, directly or indirectly, in any

trade or business carried on by any person who is not a governmental unit.

19. The proceeds of the Bonds will not exceed the amount necessary for

the purposes of the issue. The Issuer covenants that it shall maintain thorough and

accurate accounting records, in conformance with generally accepted accounting
principles, relative to the proceeds of the Bonds so that use of the proceeds of the Bonds

can be accounted for.

20. The Issuer shall use the Bond proceeds solely for the costs of the

Project, and the Project will be operated solely for a public purpose as a local

governmental activity of the Issuer.

21. The Bonds are not federally guaranteed.

22. The Issuer has retained the right to amend the Bond Ordinance

authorizing the issuance of the Bonds if such amendment is necessary to assure that the

Bonds remain governmental or public purpose bonds.

23. The Issuer has either (a) funded the Series 2010 C Bonds Reserve

Account at the maximum amount of principal and interest, if any, which will mature and

(C 1802655. 1)
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become due on the Bonds in the then current or any succeeding year with the proceeds of

the Bonds, or (h) created the Series 2010 C Bonds Reserve Account which will be funded

with equal payments made on a monthly basis over a 10-year period until such Series

2010 A Bonds Reserve Account hold an amount equal to the maximum amount of

principal and interest, if any, which will mature and become due on the Bonds in the

then current or any succeeding year. Moneys in the Series 2010 C Bonds Reserve

Account and the Series 2010 C Bonds Sinking Fund will be used solely to pay principal
of and interest on the Bonds and will not be available to pay costs of the Project.

24. There are no other obligations of the Issuer which (a) are to be

issued at substantially the same time as the Bonds, (b) are to be sold pursuant to a

common plan of financing together with the Bonds and (c) will be paid out of

substantially the same sources of funds or will have substantially the same claim to be

paid out of substantially the same sources of funds as the Bonds.

25. To the best of my knowledge, information and belief, there are no

other facts, estimates and circumstances which would materially change the expectations
herein expressed.

:26. The Issuer will comply with instructions as may be provided by the

Authority, at any time, regarding use and investment of proceeds of the Bonds, rebates

and rebate calculations.

27. To the best of my knowledge, information and belief, the foregoing
expectations are reasonable.

{C1802655.I}

5



WITNESS my signature as of the date first written above.

PLEASANTS COU1’~JTY DEVELOPMENT

AUTHORITY

______D J~~€LJ~
Acting President

{C1802655.1}
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PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.4

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST IRGNIA WATER DEVELOPMENT AUTHORITY)

CERTIFICATE OF SECRETARY

AS TO TRUTH AND ACCURACY OF DOCUMENTS DELIVERED

On this 19th1 day of August, 2010, the undersigned duly appointed Secretary
of Pleasants County Development Authority (the “Issuer”) hereby certifies that the copies
of the following documents being delivered in connection with the closing of the sale of

the Pleasants County Development Authority Waterworks Lease Revenue Bonds, Series

2010 C (West Virginia Water Development Authority), are, as of the date hereof, true

and accurate copies of the originals of those documents maintained on file with the Issuer

and delivered in the transcript of proceedings, that said documents have been duly
adopted or approved by the Board (the “Board”) of the Issuer and that said documents are

still in full force and effect as of the date hereof and have not been repealed, rescinded,

superseded, amended or modified in any way unless the document effecting such repeal,
rescission, supersedence, amendment or modification is also listed below:

1.. Orders of The County Commission of Pleasants County Creating the

Issuer.

2. Orders of The County Commission of Pleasants County Appointing
the Members of the Board.

3. Oaths of Office of the Board Members.

4. Bylaws of the Issuer.

5. Public Service Commission Order.

6. Infrastructure Council Approval Letter.

7. Infrastructure Council Loan Agreement.

8. Bond Ordinance.

9. Supplemental Resolution.

10. Minutes of Board Meeting regarding Adoption of Bond Ordinance

{C180266 1. 1)



and Supplemental Resolution.

11. Affidavits of Publication regarding Notice of Borrowing and Notice

of Meeting to Adopt Bond Ordinance and Supplemental Resolution.

12. Environmental Health Services Permit.

{C180266 I. 1)
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WITNESS my signature and the official seal of the Issuer as of the

date first written above.

PLEASANTS COUNTY DEVELOPMENT

AUTHORITY

SEAL] ~~retary

{C180266 I. 1)
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PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.5

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

CERTIFICATE OF CONSULTING ENGINEER

On this 1 9t~~ day of August, 2010, I, Mike Newton, Registered Professional

Engineer, West Virginia License No. 14389, of QK4 Engineering, St. Albans, West

Virginia, hereby certify as follows:

1. QK4 Engineering, is engineer for the acquisition and construction of

waterworks facilities located in Pleasants County, West Virginia (the “Project”) to be

constructed in Pleasants County, West Virginia, which acquisition and construction are

being permanently financed in part by the above-captioned bonds (the “Bonds”) of the

Issuer. All capitalized words used herein and not defmed herein shall have the same

meaning set forth in the Bond Ordinance adopted by the Issuer on May 24, 2010, the

Series 2010 C SLoan Agreement by and between the Issuer and the West Virginia Water

Development Authority (the “Authority”), dated August 19, 2010 (the “Series 2010 C

Loan Agreement”).

2. The Bonds are being issued for the purposes of (i) capitalizing
interest on the Bonds; paying a portion of the costs of acquisition and construction of the

Project; and (iii) paying certain costs of issuance and related costs.

3. To the best of our knowledge, information and belief, (i) within the

limits and in accordance with the applicable and governing contractual requirements
relating to the Project, the Project will be constructed in general accordance with the

approved plans, specifications and designs prepared by QK4 Engineering, and any

change orders approved by the Issuer, the Authority and all necessary governmental
bodies; (ii) the Project, as designed, is adequate for its intended purpose and when

constructed, in our professional opinion, has an anticipated useful life of at least 40 years,

if properly operated and maintained, excepting anticipated replacements due to normal

wear and tear; (iii) the Issuer has received bids for the acquisition and construction of the

Project which are in an amount and otherwise compatible with the plan of financing set

forth in the Schedule B attached hereto as Exhibit A; (iv) the successful bidders have

provided the Drug-Free Workplace Affidavit as evidence of the Vendor’s compliance
with the provisions of Article lD, Chapter 21 of the West Virginia Code; (v) the

successful bidders acknowledged receipt of all addenda to the original bid documents;

(C 1802710.1
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(vi) the bid documents relating to the Project reflect the Project as approved by the West

Virginia Bureau for Public Health and the bid forms provided to the bidders contain the

critical operational components of the Project; (vii) the successful bids include prices for

every item on such bid forms; (viii) the uniform bid procedures were followed; (ix) the

Issuer has obtained all permits required by the laws of the State of West Virginia and the

United States necessary for the acquisition and construction of the Project and the

operation of the System; and (x) the net proceeds of the Bonds, together with all moneys

on deposit or to be simultaneously deposited and irrevocably pledged thereto and the

proceeds of grants irrevocably committed therefor, are sufficient to pay the costs of

acquisition and construction of the Project approved by the Council.

Pleasants County.

4. The project will serve 22 customers in the Guard Hill area of

SEAL]

{C1802710. 1 }

WITNESS our signatures and seals as of the date first written above.

QK4 ENGINEERING

Mike Newton, P.E.

West Virginia License No. 14389
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Union Williams PSD

Total

PCDA

WDA

County

Commission

Construction

Technical Services

a. Final Design and Bidding

c. Services During Const.

d. Post construction services

Legal & Fiscal

Administrative

Land Rights

Permits

Capitalized Interest

Equipment

Tap Fees

Construction Contingency

Project Contingency*

$

$ 10,000.00

$ 5,600.00

$ 54,000.00

$

$

$ 44,000.00

$ 122,350.00

$ 1,232,000.00

$ 10,000.00

$ 5,600.00

$ 54,000.00

$

$

$ 887,500.00 $

44,000.00

122,350.00

344,500.00

Other Costs

a. Registrar Fees

b. Bond Counsel

Total Cost of Financing

Total Project Cost

$ 500.00

$ 12,000.00

$ 12,500.00

$ 1,244,500.00

$ 500.00

$ 12,000.00

$ 12,500.00 $

$ 900,000.00 $ 344,500.00

Local Grant (County Commission)

Total Grants

Size of Bond Issue (WDA)

$ 344,500.00

$ 344,500.00

$ 900,000.00

* These funds are available for either the Union Williams PSD Guard Hill project or

the Pleasants County PSD project, as needed.

frleasants County Development Authority

b. RPR

$ 881,500.00 $ 725,850.00 $ 155,650.00

$ 18,150.00 $ 18,150.00

$ 44,850.00 $ 44,850.00

$ 23,350.00 $ 23,350.00

$ 5,700.00 $ 5,700.00

$ 22,500.00 $ 22,500.00

Total

~± ~
QK4 Engineering



I~ Smith, Cochran & Hicks, P.L.L.C.

Certified Public Accountants Oak Hill Charleston Montgomery

405 Capitol Street • Suite 908 • Charleston, WV 25301 • 304-345-1151 • Fax 304-346-6731

August 19, 2010

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

Pleasants County Development Authority
St. Marys, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Ladies and Gentlemen:

Based upon the lease payments to be made by The County Commission of

Pleasants County (the “County Commission”) to the Pleasants County Development
Authority (the “Issuer”), under the certain Agreement and Leases of the Facilities dated

as of the date of closing of the Series 2010 C Bonds (hereinafter defined), by and

between the County Commission and the Issuer, it is my opinion that such payments will

be sufficient, so long as such payments are made, to provide revenues which will be

sufficient to pay 100% of the maximum amount required in any year for debt service and

all reserve accounts payments, if any, on the Waterworks Lease Revenue Bonds, Series

2010 C (West Virginia Water Development Authority) (the “Series 2010 C Bonds”), to

be issued to the West Virginia Water Development Authority on the date hereof.

Very truiy yours,

SMITH, COCHRAN & HICKS PLLC, CPA



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.7

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGiNIA WATER DEVELOPMENT AUTHORITY)

RECEIPT FOR BONDS

The undersigned authorized representative of the West Virginia Water

Development Authority (the “Authority”), for and on behalf of the Authority, hereby
certifies as follows:

1 On this 19th day of August, 2010, in Charleston, West Virginia, the

Authority received the Waterworks Lease Revenue Bonds, Series 2010 C (West Virginia
Water Development Authority), of the Issuer, in the principal amount of $900,000,
numbered CR-i, issued in the form of one bond, fully registered to the Authority, and

dated August 19, 2010 (the “Bonds”).

2. At the time of such receipt of the Bonds, they had been executed by
the President of the Issuer and attested by the Secretary of the Issuer, by their respective
manual signatures, and the official seal of the Issuer had been impressed upon the Bonds.

WITNESS my signature on this 1 9t11 day of August, 2010.

WEST VIRGINIA WATER

DEVELOPMENT AU TY

Authorize eprese ive

{C1802849.I}



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.8

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

RECEIPT FOR BOND PROCEEDS

The undersigned Acting President of Pleasants County Development
Authority (the “Issuer”), for and on behalf of the Issuer, hereby certifies as follows:

On this 19th day of August, 2010, the Issuer received from the West

Virginia Water Development Authority (the “Authority”), as the original purchaser of the

$900,000 Pleasants County Development Authority Waterworks Lease Revenue Bonds,
Series 2010 C (West Virginia Water Development Authority) (the “Series 2010 C

Bonds”), the sum of $900,000, being the entire principal amount of the Series 2010 C

Bonds, all dated August 19, 2010. The Issuer understands that the remaining proceeds of

the Series 2010 C Bonds will be advanced to the Issuer by the from time to time as

construction proceeds to completion.

WITNESS my signature on this 19t~~ day of August, 2010.

PLEASANTS COUNTY DEVELOPMENT

AUTHORITY

LL)~LQ~ Ti~
Acting President

(C 180285 1. 1)



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.9

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

REQUEST AND AUTHORIZATION TO

AUTHENTICATE, REGISTER AND DELIVER BONDS

United Bank, inc.

Charleston, West Virginia

Ladies and Gentlemen:

We herewith hand to you, duly executed, the $900,000 Waterworks Lease

Revenue Bonds, Series 2010 C (West Virginia Water Development Authority), dated

August 19, 2010 (the “Bonds”), of Pleasants County Development Authority (the

“Issuer”), authorized to be issued under and pursuant to a Bond Ordinance duly enacted

by the Issuer on May 24, 2010 and a Supplemental Resolution duly adopted by the Issuer

on August 18, 2010.

You are hereby requested and authorized to authenticate, register and

deliver the Bonds on behalf of the Issuer to the West Virginia Water Development

Authority.

WITNESS my signature on this 19th day of August, 2010.

PLEASANTS COUNTY DEVELOPMENT

AUTHORITY

m
Acting President

(SEAL)

Attest:

4~
ecretary

(C 1802854.1)



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.10

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

REGISTRAR’S AGREEMENT

THIS REGISTRAR’S AGREEMENT, dated as of the 19th day of August,
2010, by and between PLEASANTS COUNTY DEVELOPMENT AUTHORITY, a

public corporation (the “Issuer”), and UNITED BANK, INC., Charleston, West Virginia
(the “Registrar”).

WHEREAS, the Issuer has, contemporaneously with the execution hereof,
issued and sold its $900,000 Waterworks Lease Revenue Bonds, Series 2010 C (West
Virginia Water Development Authority), all dated August 19, 2010 (the “Bonds”), in the

form of one bond, in fully registered form, pursuant to a Bond Ordinance enacted by the

Issuer on May 24, 2010, and a Supplemental Resolution adopted by the Issuer on August
18, 2010 (collectively, the “Ordinance”);

WHEREAS, capitalized words and terms used in this Registrar’s
Agreement arid not otherwise defined herein shall have the respective meanings given
them in the Ordinance, a copy of which is attached as Exhibit A hereto and incorporated
herein by reference;

WHEREAS, the Ordinance provides for an appointment by the Issuer of a

Registrar for the Bonds; and

WHEREAS, the Issuer desires to appoint, and by the Ordinance and this

Registrar’s Agreement does appoint, the Registrar to act as Registrar under the Ordinance

and to take certain other actions hereinafter set forth;

NOW, THEREFORE, it is agreed by and between the parties hereto as

follows:

1,. Upon the execution of this Registrar’s Agreement by the Issuer and

the Registrar and during the term hereof, the Registrar does accept and shall have and

carry out the powers and duties of Registrar for the Bonds, all as set forth in the

Ordinance, such duties including, among other things, the duties to authenticate, register
and deliver Bonds upon original issuance and when properly presented for exchange or

transfer, and shall do so in accordance with any rules and regulations promulgated by the

United States Treasury Department or by the Municipal Securities Rulemaking Board or

similar regulatory bodies as the Issuer advises it of and with generally accepted industry
standards.

{C1802856.l)



2. The Registrar agrees to furnish the Issuer with appropriate records of

all transactions carried out by it as Registrar and to furnish the Issuer with the names and

specimen signatures of the Registrar’s authorized officers for the purposes of acting as the

Registrar and with such other information and reports as the Issuer may from time to time

reasonably require.

3. The Registrar shall have no responsibility or liability for any action

taken by it at the specific direction of the Issuer.

4. As compensation for acting as Registrar pursuant to this Registrar’s

Agreement, the Issuer hereby agrees to pay to the Registrar the compensation heretofore

agreed by the parties and set forth in the attached invoice.

:5. It is intended that this Registrar’s Agreement shall carry out and

implement provisions of the Ordinance with respect to the Registrar. In the event of any

conflict between the terms of this Registrar’s Agreement and the Ordinance, the terms of

the Ordinance shall govern.

6. The Issuer and the Registrar each warrants and represents that it is

duly authorized and empowered to execute and enter into this Registrar’s Agreement and

that neither such execution nor the performance of its duties hereunder or under the

Ordinance will violate any order, decree or agreement to which it is a party or by which it

is bound.

7. This Registrar’s Agreement may be terminated by either party upon

60 days’ written notice sent by registered or certified mail to the other party, at the

following respective address:

ISSUER

Pleasants County Development Authority
P.O. Box 339

309 Second Street

St. Marys, WV 26170

Attention: President

REGISTRAR

United Bank, Inc.

500 Virginia Street East

Charleston, WV 25301

Attention: Corporate Trust Department

The Issuer and the Registrar shall notify the other in writing of any change
of address.

(C 1802856.1)



8. The Registrar is hereby requested and authorized to authenticate,

register and deliver the Bonds in accordance with the Ordinance.

IN WITNESS WHEREOF, the parties hereto have respectively caused this

Registrar’s Agreement to be signed in their names and on their behalf, all as of the date

first written above.

PLEASANTS COUNTY DEVELOPMENT AUTHORITY

Acting President

UNITED BANK, INC.

Authori ed Officer

{C1802856.l}



EXHIBIT A

See Bond Ordinance (Tab No. 9)

See Supplemental Resolution (Tab No. 10)

{C1802856.1 }
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PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.11

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

CERTIFICATE OF REGISTRATION OF BONDS

UNITED BANK, INC., Charleston, West Virginia, as Registrar (the

“Registrar”), hereby certifies that on the date hereof, the single, flilly registered
Waterworks Lease Revenue Bonds, Series 2010 A (West Virginia Infrastructure Fund),
of Pleasants County Development Authority (the “Issuer”), dated August 19, 2010, in the

principal amount of $900,000, numbered CR-I, was registered as to principal only, in

the name of “West Virginia Water Development Authority” in the books of the Issuer

kept for that purpose at our office, by a duly authorized officer on behalf of the Registrar.

WITNESS my signature on this l9~ day of August, 2010.

UNITED BANK, INC., as Registrar

AutIor~j4d~Officer

{C1802859.1)



PLEASANTS COUNTY DEVELOPMENT AUTHORITY 3.12

WATERWORKS LEASE REVENUE BONDS, SERIES 2010 C

(WEST VIRGINIA WATER DEVELOPMENT AUTHORITY)

ACCEPTANCE OF APPOINTMENT AS DEPOSITORY BANK

WESBANCO BANK, iNC., Parkersburg, West Virginia, hereby accepts

appointment as Depository Bank for the Series 2010 C Bonds Construction Trust Fund

and the Renewal and Replacement Fund (collectively, the “Funds”) in connection with a

Bond Ordinance enacted by Pleasants County Development Authority (the “Issuer”) on

May 24, 2010, and a Supplemental Resolution adopted by the Issuer on August 18, 2010

(collectively, the “Ordinance”), authorizing the issuance of the Issuer’s Waterworks

Lease Revenue Bonds, Series 2010 C (West Virginia Water Development Authority), in

the aggregate principal amount of $900,000, dated August 19, 2010, and agrees to serve

as Depository Bank for the Funds, all as set forth in the Ordinance.

WITNESS my signature on this 19th day of August, 2010.

WESBANCO BANK, INC.

Authorized

{C1802860.1}



WEST VIRGINIA MUNICIPAL BOND COMMISSION

Suite 401

1207 Quarrier Street, Charleston, WV 25301

(304) 558-3971

3.13

NEW ISSUE REPORT FORM

Date of Report: August 19, 2010

IS SUE: Pleasants Counl:y Development Authority Waterworks Lease Revenue Bonds, Series 2010 C (West

Virginia Water Development Authority)

ADDRESS: P.O. Box 339, 309 Second Street, St. Marys, WV 26170 COUNTY: Pleasants

PURPOSE OF ISSUE: New Money~_
Refunding

_____

Refunds issue(s) dated:

ISSUE DATE: August 19 2010

ISSUE AMOUNT: $900,000

1st DEBT SERVICE DIJE: October 1, 2010

1 St DEBT SERVICE AMOUNT: $

CLOSiNG DATE: August 19, 2010

RATE: 4%

1st PRINCIPAL DUE: October 1, 2013

PAYING AGENT: Municipal Bond Commission

BOND COUNSEL: Jackson Kelly PLLC

Contact Person: Samme L. Gee, Esquire

Phone: ( 340-1318

CLOSING BANK: WesBanco Bank, Inc

Contact Person: Michelle Smith
—

Phone: ( 480-2500
________

UNDERWRITERS COUNSEL:

Contact Person:
—

Phone:
________

ESCROW TRUSTEE:

Contact Person:

Phone:

KNOWLEDGEABLE ISSUER CONTACT:

Contact Person: Jim McGoldnck

Position: _ Function:

Phone: ( 684-1220

E-Mail: pcda@FrontierNet.net

OTHER: WV Water Development Authority

Contact Person: Carol Cummings

___________

__________________Phone: ( 558-3612

DEPOSITS TO MBC AT CLOSE: ___________Accrued Interest: $____________________
_____________________________________________Capitalized Interest: $54,000

By ~_Wire ______________Reserve Account: $_______________________

Check
—

Other: $

REFUNDS & TRANSFERS BY MBC AT CLOSE:

By _____Wire ________To Escrow Trustee: $_______________________
________Check ________To Issuer: $_______________________
________IGT ________To Cons. Invest. Fund $______________________
___________________________________To Other: $_______________________

NOTES: Reserve Account will be funded in 2012 and 2013 fiscal year by grants from the Pleasants County

Commission.

FOR MUNICIPAL BOND COMMISSION USE ONLY:

Documents Required:
—

Transfers Required:

{C1 802863.1)



PWSID: WV33054110

State of West Virginia
OFFICE OF ENVIRONMENTAL HEALTH SERVICES

CAPITOL and WASHINGTON STREETS I DAVIS SQUARE, SUITE 200 CHARLESTON, WEST VIRGINIA 25301

TELEPHONE 304-558-2981

PERMIT

(Water)
PROJECT: Guard Hill Water Line Extension PERMIT NO.: 17,326

LOCATION: Guard Hill COUNTY: Pleasants DATE: 12-4-2006

THIS IS TO CERTIFY that afler reviewing plans, specifications, application forms, and other essential information that

Union Williams Public Service District

P. 0. Box 243

• Waverly, West Virginia 26184

is hereby granted approval to: install approximately 600 LF of 2” and 22,200 LF of 6” and 2,300 LF of 10” waterline; one

(1) 39,810 gallon water storage tank and all necessary valves, controls and appurtenances.

Facilities are to initially serve 22 customers in the Guard Hill Area of the Union Will jams Public Service District.

NOTE: This permit is contingent upon: 1) All new water line and the water storage tank being disinfected,
flushed and bacteriologically tested, prior to use; and 2) Enclosing the new water storage tank with

a minisnuni six (6) feet high fence with a locking gate.

The Environmental Engineering Division of the OEHS-Wbeeling District Office, telephone (304) 23 8-1 145, is to be

notified when construction begins.

Validity of this permit is contingent upon conformity with plans, specifications, application forms, and other information submitted to

the West Virginia Bureau for Public Health.

FOR THE DIRECTOR

•0

•
William S. }lerold, Jr., p.E., As~jst~nt Manager
Infrastructure and Capacity9~elopment
Environmental Engineerir(g Division

WSH:emt

pc: Engineering
• 1~irL~(~r~urv1Er

James W. Ellars, P.E. J
Amy Swann, PSC J flu DEC 0 6 2008 “

Pleasants County Health Department
OEHS-EED Wheeling District Office



L4CORD~. CERTIFICATE OF LIABILITY INSURANCE ~ D(ME.UOOP(YI

PRODUCER SeriaI# A3147 THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION

WV BOARD OF RISK ~ INSURANCE MGT
ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE

HOLDER. THIS CERTIFICATE DOES NOT AMEND, EXTEND OR
90 MACCORKLE AVE. SW, SUITE 203 ALTER THE COVERAGE AFFORDED BY THE POLICIES BELOW

SOUTH CHARLESTON, WV 25303
-______

INSURERS AFFORDING COVERAGE

INSU UISURE11S~ NATIONAL UNION FIRE CO OF PITTSBURGH, PA

UNION WILLIAMS PSI) INSURER IT

P. 0. BOX 243 INSURER C:

\VAVERLY. WV 261684 INSURER I:

INSIJRER 5’

COVERA CES
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CLOSING MEMORANDUM 3.16

To: Carol Cummings
Jim Ellars

Sara Boardman

Jim McGoldrick

From: Ryan White

Date: August 19, 2010

Re: Pleasants County Development Authority Waterworks Lease Revenue

Bonds, Series 2010 C (West Virginia Water Development Authority)

DISBURSEMENTS TO DISTRICT

(A) Payor: West Virginia Water Development Authority
Source: Series 2010 C Bonds Proceeds

Amount: $846,000
Date: August 19, 2010

Form: Wire Transfer

Payee: Pleasants County Development Authority
Address: 309 Second Street

St. Marys, WV 26170

Bank: WesBanco Bank, Inc.

Contact: Michelle Smith (304) 480-2500

Routing No.: 043400036

Account No.: 0000000312007960

Account: Series 2010 C Bonds Construction Trust Fund

DISBURSEMENTS TO MUNICIPAL BOND COMMISSION

(B) Payor: West Virginia Water Development Authority
Source: Series 2010 C Bonds Proceeds

Amount: $54,000
Date: August 19, 2010

(C 1802864.1)
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Form: Wire Transfer

Payee: West Virginia Municipal Bond Commission

Address: 1207 Quarrier Street, Suite 401

Charleston, WV 25301

Bank: Branch Banking & Trust Company, Charleston, WV

ABA No.: 051503394

Account No.: 5270517317

Contact: West Virginia State Treasurer for West Virginia
Municipal Bond Commission

Account: Series 2010 C Sinking Fund

{C1802864.I}
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4.1

August 19, 2010

Pleasants County Development Authority
St. Marys, West Virginia

West Virginia Water Development Authority
Charleston, WV 25311

Re: Pleasants County Development Authority Waterworks Lease Revenue

Bonds, Series 2010 C (West Virginia Water Development Authority)

Ladies and Gentlemen:

We have served as bond counsel to the Pleasants County Development
Authority (the “Issuer”), a public corporation, in connection with the issuance of its

Waterworks Lease Revenue Bonds, Series 2010 C (West Virginia Water Development

Authority), dated the date hereof (the “Bonds”).

We have examined certified copies of proceedings and other papers relating to

the authorization of (i) a loan agreement dated August 19, including all schedules and

exhibits attached thereto (the “Loan Agreement”), by and between the Issuer and the West

Virginia Water Development Authority (the “Authority”), and (ii) the Bonds to be purchased

by the Authority in accordance with the Loan Agreement. The Bonds are issued in the

principal amount of $900,000, in the form of one bond, registered as to principal and interest

to the Authority, bearing interest at the rate of 4% per annum, with interest payable semi

annually on April 1 and October 1 of each year commencing October 1,2010, and principle

payable annually on October 1 of each year commencing October 1,2013, all as set forth in

the Schedule Y attached to the Loan Agreement and incorporated in and made a part of the

Bonds.

The Bonds are issued under the authority of and in full compliance with the

Constitution and statutes of the State of West Virginia, including particularly, Chapter 7,

Article 12, Chapter 8, Article 16 and Chapter 22C, Article I of the Code of West Virginia,

1931, as amended (the ‘Act”), for the purposes of (i) capitalizing interest on the Bonds; (ii)

paying a portion of the costs of acquisition and construction of certain waterworks facilities

{C1802882.l}
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Pleasants County Development Authority
West Virginia Water Development Authority
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located in Pleasants County (the “Project”); and (iii) paying certain costs of issuance of the

Bonds and related costs.

We have also examined the applicable provisions of the Act and a Bond

Ordinance duly passed by the Issuer on May 10, 2010, effective May 24, 2010, as

supplemented by a Supplemental Resolution duly adopted by the Issuer on August 18, 2010

(collectively, the “Ordinance”), pursuant to and under which Act and Ordinance the Bonds

are authorized and issued, and the Loan Agreement is entered into. The Bonds are subject to

redemption prior to maturity to the extent, at the time, under the conditions and subject to the

limitations set fi)rth in the Ordinance and the Loan Agreement. All capitalized terms used

herein and not otherwise defined herein shall have the same meaning set forth in the

Ordinance and in the Loan Agreement when used herein.

Based upon the foregoing and upon our examination of such other documents

as we have deemed necessary, we are of the opinion, under existing law, as follows:

1. The Issuer is a duly organized and presently existing county

development authority and is a public agency and public corporation of the State of West

Virginia, with full power and authority to acquire and construct the Project, to operate,
maintain and lease the Facilities, to enact the Ordinance and to issue and sell the Bonds, all

under the Act arid other applicable provisions of law.

2. The Loan Agreement has been duly authorized by and executed on

behalfof the Issuer and is a valid and binding special obligation of the Issuer, enforceable in

accordance with the terms thereof.

3. The Loan Agreement inures to the benefit of the Authority and cannot

be amended so as to affect adversely the rights of the Authority or diminish the obligations of

the Issuer without the written consent of the Authority.

4. The Issuer has legally and effectively enacted the Ordinance and

adopted all other necessary resolutions in connection with the issuance and the sale of the

Bonds. The Ordinance constitutes a valid and binding obligation of the Issuer, enforceable

against the Issuer in accordance with its terms thereof and contains provisions and covenants

substantially in 1;he form of those set forth in Section 4.1 of the Loan Agreement.

{C1802882.1}
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5. The Bonds have been duly authorized, issued, executed and delivered by
the Issuer to the Authority and are valid, legally enforceable and binding special obligations
of the Issuer, payable from the Net Revenues (as defined in the Ordinance) and secured by a

first lien on and pledge of the Net Revenues (as defined in the Ordinance), on a parity with

respect to liens, pledge and source of and security for payment with the Series 2010 A Bonds

and Series 2010 B Bonds, all in accordance with the terms of the Bonds and the Ordinance.

6. Under the Act, the Bonds and any interest thereon are exempt from all

taxation by the State of West Virginia, or any county, municipality, political subdivision or

agency thereof.

7. The Bonds have not been issued on the basis that the interest, if any,

thereon is or will be excluded from the gross income of the owners thereof for federal income

tax purposes. We express no opinion regarding the excludability of such interest from the

gross income of the owners thereof for federal income tax purposes or other federal tax

consequences arising with respect to the Bonds.

No opinion is given herein as to the effect upon enforceability of the Bonds

under any applicable bankruptcy, insolvency, reorganization, moratorium or other laws

affecting creditors’ rights or in the exercise ofjudicial discretion or principles of equity in

appropriate cases.

We have examined the executed and authenticated Bond numbered CR-i and

in our opinion, the form of said Bond and its execution and authentication are regular and

proper.

Very truly yours,

{C1802882.1)
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4.2

August 19, 2010

Pleasants County Development Authority
St. Marys, West Virginia

West Virginia Infrastructure and Jobs Development Council

Charleston, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Re: Waterworks Lease Revenue Bonds, Series 2010 C (West Virginia
Water Development Authority)

Ladies and Gentlemen:

We are counsel to Pleasants County Development Authority (the “Issuer”).
As such counsel, We have examined copies of the approving opinions of Jackson Kelly
PLLC, as bond counsel, relating to the above-captioned bonds of the Issuer (the

“Bonds”), a loan agreement for the Series 2010 A Bonds, dated August 19, 2010,

including all schedules and exhibits attached thereto (the “Series 2010 C Loan

Agreement” or l:he “Loan Agreement”), by and between the Issuer and the West Virginia
Water Development Authority (the “Authority”), a Bond Ordinance duly enacted by
the Board of the Issuer (the “Board”) on May 24, 2010, as supplemented by a

Supplemental Resolution duly adopted on August 18, 2010 (collectively, the

“Ordinance”), orders of The County Commission of Pleasants County relating to the

creation of the Issuer and the appointment of members of the Board, and other documents

relating to the Bonds and the Issuer. All capitalized terms used herein and not otherwise

defined herein shall have the same meaning set forth in the Loan Agreement and the

Ordinance when used herein.

We are of the opinion that:

{C 180291 8~ I)
—
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1. The Issuer is a duly created and validly existing county development
authority and a public corporation with perpetual existence in Pleasants County, West

Virginia, with full power and authority to acquire and construct the Project, to operate,
maintain and lease the Facilities and to adopt the Ordinance, all under the Act and other

applicable provisions of law.

2. The members and officers of the Board have been duly and properly
appointed and elected, have taken the requisite oaths and are thereby authorized to act on

behalf of the Issuer in their respective capacities.

3. The Loan Agreement has been duly authorized, executed and

delivered by the Issuer and, assuming due authorization, execution and delivery by the

Authority, constitutes a valid and binding agreement of the Issuer, enforceable in

accordance with its terms.

4. The Ordinance has been duly enacted by the Board and is in full

force and effect.

5. The execution and delivery of the Bonds and the Loan Agreement
and the consummation of the transactions contemplated by the Bonds, the Loan

Agreement and the Ordinance, and the carrying out of the terms thereof, do not and will

not, in any material respect, conflict with or constitute, on the part of the Issuer, a breach

of or default under any resolution, agreement or other instrument to which the Issuer is a

party or any existing law, regulation, court order or consent decree to which the Issuer is

subject.

6. The Issuer has received all permits, licenses, approvals, consents,

exemptions, orders, certificates, registrations and authorizations necessary for the

creation and existence of the Issuer, the issuance of the Bonds, the acquisition and

construction of the Project, the operation of the Facilities and the imposition of rates and

charges for the use of the Facilities, including, without limitation, all requisite permits,

approvals, orders and certificates from The County Commission of Pleasants County, the

West Virginia Bureau for Public Health, the Council and the Public Service Commission

of West Virginia (the “PSC”). The Issuer has received the PSC Order approving the

lease of the Facilities. The Issuer has taken all actions required for the entering into of

the Lease Agreement and the 0 & M Agreement.

{C1802918.I)
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7. To the best of our knowledge, there is no litigation, action, suit,

proceeding or investigation at law or in equity before or by any court, public board or

body, pending or threatened, wherein an unfavorable decision, ruling or finding would

adversely affect the transactions contemplated by the Loan Agreement, the Bonds, the

Lease Agreement, the 0 & M Agreement and the Ordinance, the acquisition and

construction of the Project, the operation of the Facilities, the leasing of the Facilities, the

validity of the Bonds, the collection of the Gross Revenues or the pledge of the Net

Revenues for the payment of the Bonds.

All counsel to this transaction may rely upon this opinion as if specifically
addressed to them.

Very truly yours,

~Uc

JACKSON KELLY PLLC

{C18029 18. I)
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August 19, 2010
Steven R. Hardman E-Mail Address:

Telephone—(304) 420-5521 shardman@bowlesrice.com
Facsimile — (304) 420-5587

Pleasants County Development Authority
St, Marys, West Virginia

West Virginia Water Development Authority
Charleston, West Virginia

Jackson Kelly PLLC

Charleston, West Virginia

Re: Pleasants County Development Authority
Waterworks Lease Revenue Bonds, Series 2010 A

(West Virginia Infrastructure Fund)
Waterworks Lease Revenue Bonds, Series 2010 C

(West Virginia Water Development Authority)
Ladies and Gentlemen:

We have served as counsel to Union Williams Public Service District (the

“District”), in connection with a Operation and Maintenance Agreement, dated August 19, 2010, by
and among the IPleasants County Development Authority (the “Issuer”), the Pleasants County
Commission (the “County Commission”) and the District (the “O&M Agreement”), whereby the

Issuer, the District and the County Commission have agreed that certain waterworks facilities to be

constructed and acquired in the future, together with all appurtenant facilities (collectively, the

“Facilities”), should be operated, maintained, repaired and replaced by the District. The above-

captioned Bonds (the “Bonds”) are being issued by the Issuer under Chapter 7, Article 12, Chapter
8, Article 16 and Chapter 22C, Article I of the West Virginia Code of 1931, as amended

(collectively, the “Act”), and a Bond Ordinance duly enacted by the Issuer on May 24, 2010, as

supplemented by the Supplemental Resolution duly adopted by the Issuer on August 18, 2010

(collectively, the “Bond Legislation”), for the purposes of (i) capitalizing interest on the Bonds; (ii)

paying a portion of the costs of acquisition and construction of certain waterworks facilities to be

located in Pleasants County (the “Project”); and (iii) paying certain costs of issuance of the Bonds

and related costs. All capitalized terms used herein and not otherwise defined herein shall have the

same meaning set forth in the Bond Legislation when used herein.
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In connection with this opinion, we have examined and relied upon originals or

copies, certified or otherwise identified to our satisfaction, of the Order of the County Commission

creating the District, the Rules of Procedure of the District, the Oaths of Office of the District, the

O & M Agreement, and such other records, instruments, agreements, certificates (including, without

limitation, certificates of public officials and of officers of the District) and other documents

(collectively, the 1’Documents”), and have conducted such investigations of law, as we have deemed

necessary for purposes of rendering this opinion. We have assumed the authenticity of the

Documents submitted to us as originals, the conformity to originals of the Documents submitted to

us as copies and the due authorization, execution and delivery of the Documents by all other parties
thereto, if any. As to factual matters necessary for rendering our opinions herein, we have relied

upon certificates of the District with respect thereto without independently verifying the same.

Based upon and subject to the foregoing, we are of the opinion that:

1. The District is a duly created, validly existing public service district and

public corporation and political subdivision of the State of West Virginia and has full power and

authority to execute and deliver the Documents to which the District is a party and to undertake and

perform its obligations thereunder.

2. The Documents to which the District is a party have been duly authorized,
executed and delivered by the District, are valid and binding upon the District, and are legally
enforceable against the District in accordance with the respective terms thereof so as to provide to

the other respective parties the substantial enjoyment of the rights and benefits provided for therein,

except as may be limited by the laws of bankruptcy, reorganization or other similar laws relating to

or affecting the enforcement of creditors’ rights generally, by the application of public policy or by
the exercise ofjudicial discretion.

3. To our knowledge, there is no litigation, action, suit, proceeding or

investigation at law or in equity before or by any Court, public board or body, pending or threatened,

against or affecting the District, wherein an unfavorable decision, ruling or finding would materially
adversely affect the District or the financial condition or operations of the District, or the

transactions contemplated by the Documents to which the District is a party, or which would

materially adversely affect the Documents to which the District is a party.

4. The Issuer and the District have received the Recommended Decision of the

Administrative Law Judge entered on September 30, 2009, as made final by the Public Service

Commission of West Virginia on October 20, 2009, in Case No. 09-0781-PWD-W-PC-CN granting
a certificate of public convenience and necessity for the construction of the Project, approving the
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total cost of the Project, approving the financing therefore, approving the Lease Agreement and

approving the O&M Agreement.

5. The Issuer has duly published the required notice with respect to, among

other things, the amount of the Bonds to be issued, the interest rate and terms of the Bonds, the

Project to be acquired or constructed, the cost of the Project, the anticipated user rates and charges
and the date that a formal application for a certificate of public convenience and necessity is to be

filed with the PSC in accordance with Chapter 16, Article 13A, Section 25 of the Code of West

Virginia, 1931, as amended, and has duly complied with the provisions thereof.

6. We have ascertained that all successful bidders have provided the drugfree
workplace affidavit, submitted their drug free workplace plan, and the contracts contain language
that comply with the Drug Free Workplace Act, Article 1 D, Chapter 21 of the West Virginia Code.

We have also ascertained that all successful bidders have made required provisions for all insurance

and payment and performance bonds and we have reviewed such insurance policies or binders and

such bonds for accuracy. We have reviewed the contracts, the surety bonds and the policies or other

evidence of insurance coverage in connection with the Project and verified that such surety bonds

and policies (1) are in compliance with the contracts; (2) are adequate in form, substance and

amount to protect the various interests of the Issuer and the District; (3) have been executed by duly
authorized representatives of the proper parties; (4) meet the requirements of the Act, the Ordinance

and the Loan Agreement; and (5) all such documents constitute valid and legally binding
obligations of the parties thereto in accordance with the terms, conditions and provisions thereof.

Very truly yours,

BOWLES RICE MCDAVID GRAFF & LOVE LLP

3138131.1
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Telephone — (304) 420-5521 shardman@bow1esrice.com
Facsimile —(304) 420-5587

Pleasants County Development Authority West Virginia Water Development Authority
St, Marys, West Virginia Charleston, West Virginia

Union Williams Public Service District Jackson Kelly PLLC

Waverly, West Virginia Charleston, West Virginia

Re: Final Title Opinion for Pleasants County Development Authority

Ladies and Gentlemen:

I am counsel to Union Williams Public Service District (the “District”) in connection

with a proposed project to construct certain waterworks facilities to be located in Pleasants County

(the “Project”) which shall be owned by the Pleasants County Development Authority (the “Issuer”)
but constructed, acquired, operated, maintained, repaired and replaced by the District pursuant to an

Operation & Maintenance Agreement. I provide this final title opinion on behalf of the District to

satisfy the requirements of the West Virginia Water Development Authority for the Project. Please

be advised of the following:

1. The District is a duly created and validly existing public service district

possessed with all the powers and authority granted to public service districts under the laws of the

State of West Virginia to construct, operate and maintain the Project as approved by the West

Virginia Bureau for Public Health.

2. The District has obtained all necessary permits and approvals for the

construction of the Project.

3. I have investigated and ascertained the location of~ and I am familiar with the

legal description of, the necessary sites, including easements and/or rights of way, required for the

Project as set forth in the plans for the Project prepared by QK4 Engineering, the consulting
engineers for the Project.
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4. I have examined the records on file in the Office of the Clerk of The County
Commission of Pleasants County, West Virginia, the county in which the Project is to be located,

and, in my opinion, the District has acquired legal title or such other estate or interest in all of the

necessary site components for the Project, including all easements and/or rights of way, sufficient to

assure undisturbed use and possession for the purpose of construction, operation and maintenance

for the estimated life of the Project and has assigned such easements and/or rights of way to the

Issuer.

5. All deeds, easements and rights of way which have been acquired to date by
the District and assigned to the Issuer have been duly recorded in the Office of the Clerk of

The County Commission of Pleasants County to protect the legal title to and interest of the Issuer.

Very truly yours,

fli~

Bowles Rice McDavid Graff & Love LLP

3138114.1
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